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GRIGGS v. WOODRUFF, er at. 


1, An agent who has made a contract for the sale of land, and is to be allow- 
ed a commission upon the sale, is not a competent witness for his vendor? 
in a suit by the vendee to rescind the contract, for fraudulent representa- 
tions made by the agent at the time of the sale. 

2. A false representation of the lines of a tract of land, by which 160 acres 
of rich land were represented as belonging to the tract, which did not, is 
a sufficient ground for the rescission of the contract, the party making the 
representation, knowing at the time where in fact the line was. 

3. A vendee, who after knowledge of a breach of the contract by the vendor: 
or of his inability to comply with it, negotiates with him, or enters into ad- 
ditional stipulations in reference to the contract, thereby waives his right to 
abandon it, for any cause then known to him. 

4, The orphans’ court has no power to direct the representatives of a deceas_ 

‘ed vendor to make title to land, unless the deceased, by an agreement un- 
der seal, had promised to do so. 

5. Whena purchaser of land had stipulated for a good title, on the pay- 
ment of the purchase money, which title was in the heirs ofa third 
person, who were non-residents, and when the parties to a bond in- 
demnifying him against a mortgage upon the land, were also non-resi- 
dents, and shown, one to be insolvent, and the other not proving his abili- 
ty to respond in damages, a court of chancery will afford relief. 

6. When the vendor is unable to make title, a tender of the purchase mo- 
ney and demand of title is not essential. 

7. An assignee of notes, given upon the purchase of a tract of land, who is 
cognizant of all the facts, takes them subject to the equity which exists 


against the vendor. 
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Appeal from the Ninth Chancery District. Before the 
Hon. J. W. Lessesne. 








Tue bill was filed by the plaintiff in error for the rescis- 
sion of acontract, by which he had purchased from one Her- 
ring, as the agent of Woodruff, a tract of land, executing his 
notes for the purchase money, and receiving a bond for title. 
The grounds upon which the rescission is prayed, are suffi- 
ciently set forth in the opinion of the court. 

The answers deny the equity of the bill, and proof was ta- 
ken, for which see the opinion of the court. The chancel- 
lor, at the hearing, dismissed the bill. From which the com- 
plainant appealed to this court. 


Burorp, for plaintiff in error. 

He contended—1. That the case established fraud—first, 
by the assertion that Woodruff entered the land, and had 
good title; and secondly, by the misrepresentation of the lines 
of the tract. Young v. Harris, 2 Ala. 108; Camp v. Camp, 
2 Id. 632; 1 Id. 645; Minor’s R. 354; 1 Stew. 490; 3S. 
& P. 92, 431; 3 Ala. 521, 352, 406. 

2. That Hevring was an interested witness, and his testi- 
mony should have been rejected. Greenl. Ev. 438. 439, 
461-2, 565. 

3. That one holding a note as collateral security, is affect- 
' ed by all the equity which exists against the maker. 4 Ala. 
39; 8 Ala. 920; 9 ss 37; 28. & P. 276; 2 Stew. 137; 
5 Porter, 541. 

4. To show the right of the complainant to rescind the 
contract, he cited 4 Ala. 86; 1 Ib. 622; 21d. 108, 182, 514, 
572. 


HEYDENFELDT, contra, insisted, that no incumbrance was 
shown upon the property seriously affecting the title, and 
that if a suit was necessary to get the title from Shorter, the 
complainant was protected by the covenant with Carnot 
Woodruff. But if this were not so, as he induced Shorter to 
take his notes, and received from him his covenant of in- 
demnity against the mortgage of Smith & Co., his equity is 
extinct. 
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The vendee knew the state of the title—the vendors have 
used every diligence to perfect it, and if they have commit- 
ted a technical error in applying to the orphans’ court, chan- 
cery will not visit that error with the severity of rescinding 
the contract. 

After full knowledge of the mistake, and defect of title, 
the vendee renewed his notes, and is thereby precluded from 


now raising the objection. 














CHILTON, J.—The main grounds relied upon by the 
complainant for relief in this case, may be thus stated : 

1. That Herring, the agent of Philo D. Woodruff, in ef- 
fecting a sale of the land to the complainant, practised a 
fraud upon him, in pointing out a considerable portion of 
valuable cane hammock land as belonging to the tract, when 
in fact it was not included. 

2. That he represented his principal, Philo D. Woodruff, 
as having entered the land, and as having title to the same, 
when the title was in another. 

3. That said Herring, as well as Woodruff, fraudulently 
concealed the fact, that previous to the sale by Herring to 
the complainant, said Woodruff had executed to T. W. Smith 
& Co. of Liverpool, a mortgage on said lands, which mort- 
gage was then, and still is wholly unsatisfied. 

4. That the vendees can make no title to ‘the land pur- 
chased by the complainant ; that they are non-residents, and 
insolvent, and that consequently they should not be allowed 
to collect the purchase money. For these causes, complain- 
ant prays a rescission of the contract. 

Before proceeding to the consideration of these several al- 
ledged grounds of equitable interposition, we will settle a 
preliminary question arising upon the admission of the testi- 
mony of Herring, the agent, who was examined asa wit- 
ness by the respondents, and whose testimony was held ad- 
missible by the chancellor. 

The reason urged for the rejection of his testimony by the 
complainant’s counsel, is, that he was interested in the event 
of the suit, it appearing that he had recei®ed five per cent. 
commissions for selling the land, amounting, as he states, to 
two hundred and forty dollars. For this sum he received 
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the notes of complainant, the same being deducted from the 
purchase money for the land, a part of which notes was paid 
to him, and the remainder he traded to others. The witness 
denies an interest in the suit, and insists that Woodruff, his 
principal, was bound for his commissions, and should allow 
the same, whether the contract be set aside or not. 

By reason of the little credit which experience has shown 
to be due to the testimony of interested witnesses, and to 
guard against the danger of perjury, the law wisely consid- 
ers all persons incompetent to testify in a cause, who are in- 
‘terested in its result. The interest however which works a 
disqualification, must be legal, certain and immediate, in the 
cause itself, or in the record, as an instrument of evidence, in 
favor of the party who proposes to testify, in some subse- 
quent cause. It is said, the true test of the interest of a wit- 
ness is, whether he will gain or lose by the direct legal ope- 
ration of the judgment or decree, or, whether the record will 
be legal evidence for or against him, in some other action. 
1 Greenl. Ev. 458. The fact as to whether there is a real 
interest, is that which must determine the witness’ compe- 
tency, and not the opinion of the witness as to the existence 
of that fact. On the one hand, he may believe he is in- 
terested from his connection with the question to be decided, 
or from some honorary obligation respecting the matter in 
controversy, whereas such interest would not disqualify him. 
So, on the other hand, from a misapprehension of his legal 
liability he may suppose he is wholly uninterested, when in 
judgment of law he is clearly incompetent. Carroll v. Path- 
killer, 3 Porter’s Rep. 279. In the case at bar, the witness 
was tohave five per cent. upon the amount of the purchase 
money, as his commissions for selling. ‘This sum has been 
paid partly to the witness himself, and a portion of it to his 
assignee by the complainant. 'To rescind this contract by 
reason of the false and fraudulent representations of the agent, 
is the object of the bill. Now the question is, can this agent, 
by his own testimony, be allowed to purge the contract of 
fraud, and thus entitle himself to hold on to his commissions? 
For it is evident, that should the contract be set aside by 
reason of his fraud in obtaining it, he could not recover com- 
missions for his tortious and void act. We think the chan- 
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cellor, both upon principle and authority, should have ex- 
cluded said agent’s deposition. Granting, that from consid- 
erations of convenience, and the necessity of the case, agents 
are allowed to testify as to acts done by them within the 
scope of their employment, although they have an apparent 
interest in the cause, and this principle may be extended to 
other than the servants of tradesmen, (which we need not 
now decide,) still we think this exception should never be 
allowed in a cause which involves the fraud, negligence, or 
tortious act of the agent. See 1 Greenl. Ev. P. 486, $ 417; 
1 Stark. Ev. 113; Fuller v. Wheelock, 10 Pick. Rep. 135; 
1 Phil. Ev. 130; Givens v. Mainwaring, 1 Holt, 515; Cow. 
& Hill’s Notes to Phil. Ev. 106, n. 95, and cases there 
cited. 

Although, in the event of a recovery by the complainant, 
the record would not be evidence against the agent as to the 
fact that a fraud was committed, (the agent not being a party 
to the suit, ) still the record would be evidence that the sale 
was cancelled upon the allegations of the bill. Greene v. 
The New River Company, 4 T. Rep. 589; 1 Phil. Ev. 130; 
2 Ib. Cowan & H’s Notes, 106, n. 95; The Hope, 2 Gal. 
Rep. 48. 

The witness was interested in sustaining the contract, up- 
on the validity of which his right to his commissions de- 
pended. 

If, however, we were mistaken in the view we have taken 
as to the competency of Herring as a witness, and his testi- 
mony had been properly received, still we think the decree 
of the learned chancellor cannot be sustained, as we will pro- 
ceed to show. 

1, As to the alledged fraud in the location of the land— 
we cannot resist the conclusion, that the complainant, at the 
time he purchased the land, was led to believe, that the rich 
cane hammock land, between the confluence of Tarver’s and 
Martin’s creek, was a portion of the tract, which Herring 
was selling to him. It will be remarked, that the complain- 
ant, Herring, John E Jones, and John W. Griggs, were all 
the persons present at the time the land was examined by 
the complainant, and pointed out by Herring. The com- 
plainant charges that said Herring, at the time of said pur- 
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chase, falsely represented, that two considerable bodies of 
said hammock, embracing seventy-five acres, were upon the 
tract sold. ‘The defendants have no personal knowledge of 
the fact here charged, and it rests upon the testimony of 
Herring, and the two other persons present. Each of these 
witnesses furnish a diagram of the land, and of the lines as 
exhibited by the agent. Herring swears that he showed 
the lines fairly and truly, and that instead of informing the 
complainant that the northern boundary line, which was not 
marked, crossed at the junction of Martin’s and Tarver’s 
creek, he actually run the line with a pocket compass, and 
crossed each creek at a distance of half a mile between them. 
The witness, John E. Jones, who is not related to the parties, 
and who appears to be wholly disinterested, states, that Her- 
ring showed about one hundred and sixty or seventy acres, 
he supposes, on the half section, and about twenty-five or 
thirty acres on the quarter section, as belonging to the tract, 
_which were not included in fact, and that he represented the 
north line as crossing at the junction of the two creeks, which 
would have included purchase rendering the land materially 
more valuable ; and he states the difference in value between 
the tract as shown by Herring, and as it really exists, at be- 
tween seven and eight hundred dollars. The other witness, 
John W. Griggs, who is the son of complainant, corroborates 
Jones in his statement, and proves, that the land shown by 
Herring as belonging to the tract, but was not included by 
the true boundary lines, was about 185 acres. That Herring 
said it was of the best quality, and represented the north line 
as crossing at the junction of the two creeks, whereas it crosses 
some four hundred and fifty, or five hundred yards above. That 
the effect of this misdescription was the cutting off from the 
tract as described, some 160 acres, and to throw the tract 
higher up the creek, on poorer ground. We cannot readily 
conceive, how one familiar with the boundary of the land, 
and living as near to it as the agent Herring, could have 
made the representations proven by Jones and Griggs, inno- 
cently. He admits himself, that he was acquainted with the 
dines and stations, except the half mile station on the west 
jine; he must have known, as he now admits he did, that the 
north line of the half section did not cross at the junction of 
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Martin’s and Tarver’s creek. Here then is a misrepresen- 
tation, made at the time of the sale, shown to affect materi- 
ally the value of the land, directly proved by two witnesses, 
and denied by one only, (the answers averring ignorance con- 
cerning the charge,) and in our opinion entitles the com- 
plainant to a rescission of the contract, if in other respects 
he has entitled himself to the aid of the court. This court 
has repeatedly held such fraudulent representations will avoid 
the contract at the suit of the vendee. See Pitts v. Cotting- 
ham, 9 Porter’s Rep. 675; Harrison et al. v. Carter, 3 Stew. 
233 ; Camp v. Camp, 2 Ala. 632; Calloway & McLeroy v. 
Flannagin, 3 Ala. R. 406; Elliott v. Boaz & Davis, 9 Ala. R. 
772. 

2. The complainant alledges another ground for relief— 
“that at the time of the purchase, said agent falsely repre- 
sented to him, that said Philo had entered said land in his 
own name, and had undoubted title, wholly unincumbered, 
and that these representations contributed to induce the com- 
plainant to enter into the purchase ; whereas, it appears the 
land was entered in the name of one Eli S. Shorter, who has 
since died, and who merely transferred to said Philo the cer- 
tificate of entry, with a verbal understanding that he should 
pay to Carnot Woodruff, one half the proceeds of the sale of 
said land. That Philo having purchased one moiety of the 
land, gave his notes to said Shorter, which were transferred 
to T’. W. Smith & Co., to whom he was indebted, and that 
to secure the payment of these notes, given for the purchase 
money by said P. Woodruff, he executed a mortgage on 
these lands to said Smith & Co., which mortgage, it is charg- 
ed, was unsatisfied, and was, as well as the condition of the 
title, fraudulently concealed from the purchaser. 

The proof satisfactorily shows, that Herring, at the time, 
and before the consummation of the contract with the com- 
plainant, did represent the title of his principal as good, and 
unincumbered, and that a mortgage did then, and still does 
exist upon the land, executed by P. Woodruff to T. W. Smith 
& Co. Also, it appears that neither Philo, nor Carnot Wood- 
ruff, had any legal title to the land, but that upon the sale 
by E.S. Shorter, he indorsed the certificate of entry, and 

delivered it to Philo Woodruff.: This is the only evidence 
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of title, which any of the defendants had at the time the 
bill was filed. 'The complainant, however, is entitled to no 
relief on account of the mortgage, for it appears that after- 
wards, with a full knowledge of the existence of it, he re- 
affirms the contract, and took from James H, Shorter, a bond 
indemnifying him against a failure of title by reason of it. 
Whatever may have been his equity in respect to the con- 
‘cealment of said mortgage, before this arrangement with 
Shorter, it is too clear to admit of argument, that by it, he 
waived his right to rescind the contract, by reason of said 
ineumbrance. A party who desires to abandon or rescind a 
contract, by reason ofa breach of it by the opposite party, or 
his inability to comply, must act promptly and decidedly, up- 
on the first discovery of the cause for rescission. Ifhe nego- 
tiates with the party afterwards, and lets the contract go on 
— if he enter into additional stipulations with reference to 
the contract, he certainly must be considered as waiving all 
right to abandon, as predicated upon any fact then fully 
known to him. See Lawrence v. Dale, 3 Johns. C. R. 42. 
The complainant, in his bill, admits a waiver of his right 
to rescind virtually, by entering into this new agreement for 
indemnity, but insists, that at the time, he supposed Philo 
Woodruff had the title to the land, and that the mortgage to 
Smith & Co. was the only difficulty with which he had to 
contend. ‘That he has since learned the title was in E. S. 
Shotter’s heirs, (said Shorter having departed this life,) and 
that the defendants are unable to make titles. The answers 
deny the complainant’s ignorance of the situation of the title 
at the time he gave the new notes and took up the old ones, 
which was in April, 1840, and C. Woodruff answers, that as 
far back as the year 1839, he went in person to the com- 
plainant, and informed him of the situation of the title, and 
exhibited the certificates ofentry. ‘The answers being direct- 
ly responsive to the allegations of the bill, must be consider- 
ed as true, until overturned by proof. The proof is silent 
upon the subject, unless we have recourse to Herring’s de- 
‘position, and he sustains the answers. The view we have 
taken of complainant’s equity with respect to the incum- 
brance created by the mortgage, is equally applicable to the 
title. If, with a full knowledge that the land had been en- 
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tered in the name of E. S. Shorter, brought home to him in 
1839, he retained possession of the land, and in the spring of 
1840, renewed the notes and negotiated for indemnity as 
against the mortgage, he cannot be heard to complain that 
false representations were made originally by Herring, the 
agent, as to the title, upon a sale of the land in 1838, if the 
vendor, in a reasonable time, has enabled himself to make a 
title. 

But notwitstanding we consider the complainant as hav- 
ing waived his right to avail himself of the false representa- 
tions made at the time of the sale, both as respects the loca- 
tion of the land, and condition of the title, by the subsequent 
ratification of the sale, with a knowledge of the facts and 
circumstances, still, we think he has a substantial ground 
of equity, unaffected by this arrangement. He has never 
waived his right to a good title from his vendor, upon the 
payment of the purchase money. ‘The question is, can he 
get such title? ‘The answers aver that he can. That the 
orphans’ court of Russell county has ordered the administra- 
tor of E. 8. Shorter to make title to Philo D. Woodruff for 
the land, and a deed to him from the administrator was made, 
and is exhibited by Wilkinson, the, agent of T. W. Smith & 
Co., who resides out of this State. The parties insist, that 
Philo W. can now make to the complainant, by virtue of this 
conveyance, such title as his bond requires. ‘The proceéd- 
ings of the orphans’ court are not disclosed by any of the 
pleading, but we are advised that Woodruff merely held the 
transfer of the certificate by E. 8. Shorter to him. [¢ is 
shown that this transfer was not under seal ; and in our opin- 
ion it was not such an instrument as authorized the orphans’ 
court to take jurisdiction of the case. The statute provides 
that “where any person owning lands, or tenements, shall 
sell the same, and enter into bond or obligation to make ti- 
tles thereto, and shall depart this life, without having made 
titles, in that case, the person to whom such bond or obliga- 
tion was given, his executors or administrators, may petition 
the orphans’ court of the county where probate of the will of 
such deceased person was taken, or letters of administration 


granted, to compel the executors or administrators to make 
3 
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titles agreeably to the bond, or obligation, given by the de- 
cedent,” &c. This court, at an early day, held, that in order 
to give the orphans’ court authority to make the order, the 
instrument evidencing the agreement must be under seal. 
Simpson’s Adm’r v. Simpson, Minor’s Rep. 33. In Bland v. 
Grant, Adm’r, 6 Ala. Rep. 110, it is said, the proceedings in 
the county court, being founded on a statute, it cannot ob- 
tain jurisdiction, unless the statute be strictly complied with. 
The orphans’ court is the creature of the statute, with powers 
and duties limited and prescribed by the various legislative 
enactments which have been passed, none of which confers 
the power to order titles to be made by the administrator, or 
executor, except the decedent had in his lifetime executed 
his bond or obligation for title. We are constrained there- 
fore, to regard the action of the orphans’ court as nugatory, 
and the deed made by Urquhart, the administrator of Eli 8. 
Shorter, as without any authority for its execution, and as 
passing no title whatever. 

The whole case, then, presented in a narrow compass, 
shows that complainant at the time of his purchase supposed 
he was dealing with one who had an unincumbered title to 
the land which he purchased, and that he was purchasing 
much valuable land, which does not belong to the tract: 
That being undeceived, he still adhered to his contract, tak- 
ing indemnity against the incumbrance and relying upon 
his vendors for title. One of these vendors is insolvent—the 
other, although he denies his insolvency, does not by his an- 
swer or otherwise, disclose to what extent he is able to re- 
spond to complainant—both of them have removed from this 
State. Neither of them have the legal title, which is in the 
heirs of Eli S. Shorter, charged it may be, with incumbrance 
of dower, or equities in favor of the heirs, while the title pa- 
pers are found in the hands of a non-resident agent of a for- 
eign firm, who claims a lien upon the land by virtue of a 
mortgage. Under such circumstances, and after a lapse of 
some nine years, during which period the vendors have fail- 
ed to perfect their title, is it equitable to permit the remain- 
der of the purchase money to be forced out of the complain- 
ant, leaving him to hunt his vendor out of the state, to pur- 
sue his doubtful remedy upon hisbond? We think it is not, 
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and that the case makes a strong appeal to the equitable in- 
terposition of the court. 

As a general rule, it is certainly true, that to entitle the 
vendee to a rescission of the contract, he must pay, or offer 
to pay, the purchase money, according to his undertaking, 
and on the failure of the vendor to comply, he must prompt- 
ly abandon the contract, and place the vendor in statu quo, 
by returning the possession of the land, (Duncan v. Jeter, 5 
Ala. Rep. 604; Clemens v. Loggins, 1 Ala. Rep. 622;) but 
there are exceptions to this rule, growing out of the peculiar 
circumstances of cases and situation of the parties in refer- 
ence to the subject matter of the contract. The vendee 
may, if the vendor cannot make title, and is insolvent, retain 
the possession, to indemnify him for monies paid, or improve- 
ments made upon the land, under the contract. So also, it 
has been held by this court, that an offer to rescind the con- 
tract by the vendee will be dispensed with, if the vendor by 
his answer shows the offer, if it had been made, would not 
have been acceded to. Elliott etal. v. Boaz et al. 9 Ala. R. 
772. So in the case at bar, the vendors had no title, and if 
they ever can obtain one to the land, it must be after the mi- 
nor heir of Eli S. Shorter attains his majority, or by pro- 
ceedings in chancery, in which case the infant would have 
day, to show cause against the decree. Should the court of 
equity, which seeks to attain the substantial merits of the 
case, disregard the claims of justice, and postpone the right 
of the party in deference to mere form? As we have said 
before, the defendants had no title to convey. They rest 
upon what they esteem a legal title in Philo Woodruff, by 
virtue of Urquhart’s conveyance under the order of the or- 
phans’ court, and a conveyance by Philo to complainant is 
deposited with the attorneys of Wilkinson, as we are advised 
by the answer of James H. Shorter. This is the muniment 
of title which the defendants insist complainant shall receive 
upon full payment, and this we have seen, conveys no title 
whatever. In our opinion there was no necessity for the com- 
plainant, before filing his bill, to go through the useless for- 
mula of tendering the money and demanding atitle. When 
the complainant treated for the acquisition of the land, he was 
induced to believe, by the representations of the vendor, 
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through his agent, that he was purchasing from ¢he owner, and 
upon payment of the stipulated price, would himself become 
the owner. It by no means follows, that because he did not 
choose to abandon the contract upon discovering the fraud 
which had been practised upon him by the agent, that he 
thereby consented to allow the vendor to force from him the 
purchase money before he was in a condition to convey the 
title. Nor was he bound to wait an unreasonable length of 
time for the vendor to invest himself with title so as to com- 
ply with his contract. Good faith and fair dealing under the 
circumstances of this case, required that defendant, Wood- 
ruff, should have proceeded within a reasonable time to make 
good the assertion of his agent, by possessing himself with 
the power of complying with his engagement before he 
sought the enforcement of the contract against complainant. 
This he has failed to do, and in our opinion has forfeited his 
right to insist upon the execution of the contract. But it is 
insisted that complainant is not injured by the vendor’s inca- 
pacity to convey, that he can get a title by incurring the ex- 
pense of a suit, against which expense his bond furnishes in- 
demnity. The heirs of Shorter are not parties to this suit, 
We cannot then decide upon their rights, or determine the 
extent of their liens if any they have—besides, the objection 
is sufficiently answered by the fact that the complainant did 
not contract for the possibility, or even probability, of ob- 
taining title from the heirs of a stranger, but for an unin- 
cumbered title represented as being in Philo D. Woodruff. 
It moreover appears by the answer of P. Woodruff, that he 
has never paid Eli S. Shorter for the land in question. His 
answer is in these words: “ That the estate of the said Eli 
S. being largely indebted to the said T. W. Smith & Co., 
that said James H. Shorter, administrator of Eli 8S. Shor- 
ter, transferred to the said T. W. Smith & Co., among 
others, the notes the estate held on this defendant, and 
which this defendant gave for the half interest in said 
parcels of land, and at the request of said James H.. and to 
secure the payment of the notes so transferred, this defendant 
executed to the said T. W. Smith & Co. his mortgage deed, 
conveying among other lands, this defendant’s half interest 
in the land:so sold as aforesaid.”” Now, we are not informed 
how much was due from Philo to the estate of Eli S. Shor- 
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ter for the land, but if we have recourse to the mortgage, as 
the same is exhibited to the answer of Wilkinson, the agent 
of T. W. Smith & Co., we find the sum secured to be paid, 
fifty-one thousand dollars, besides interest, from the first day 
January, 1838—one half of which sum is stated as due 

by Woodruff individually, and the other half by him and one 

Bethune. It is manifest, that if complainant pays his notes ~ 
in the hands of Wilkinson, and the mortgage of T. W. Smith 
§ Co. is released, this cannot discharge any lien which the 
estate of Eli S. Shorter may have upon the land for the pay- 
ment of the balance of the purchase money due from Philo 
W. to the estate. These are questions however, which will 
only properly come up when application is made for title from 
Shorter’s heirs, and we merely suggest them here to show, 
that it is by no means certain, (judging from the facts shown 
in the record,) that any title can be procured by P. Wood- 
ruff, who is shown to be insolvent. The fact too, that such 
a length of time has elapsed without any proper application 
on the part of P. W. to divest the heirs of title, is persuasive 
to throw a suspicion upon his right to demand it. We may 
safely assume that the complainant who purchased the land 
_ in its wild state, for the purpose of subduing and cultivating 
it, is injured by the incertitude as to the title, which renders 
it unsafe to improve it, lest he should improve the land of 
another. , 

We cannot agree with the defendant’s counsel, that the 
circumstances under which James H. Shorter acquired the 
two notes sued on by him, constitute a bar to complainant’s 
relief as respects them. Said Shorter, in his answer, states, 
‘‘that he was induced to pay a valuable consideration for 
the notes in his hands mainly because the complainant, at 
no time in his various interviews with this defendant, made 
any objection to their payment on the ground of fraud or 
mistake, but promised faithfully to pay this defendant the 
full amount of said notes.” It appears from the whole case, 
that Shorter was fully apprised of the consideration of these 
notes, and the condition of the sale. He moreover knew 
the land was not paid for, as he transferred the notes given 
for the purchase money to T. W. Smith & Co., and advised 
Woodruff to execute the mortgage for their security. He 
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witnessed the bond to Griggs from P. Woodruff, and the 
guaranty by Carnot W. He executed the indemnity to 
complainant against the mortgage, at the request of the 
Woodruffs, and not as is supposed in consideration of a trans- 
fer of the notes to him, and being thus acquainted with the 
circumstances, we must intend he received the notes subject 
to all the equities between the original parties. Besides, his 
answer in this particular is responsive to no allegation in the 
bill, but is in avoidance, and should have been sustained by 
proof. ‘There is no proof to sustain it, and according to the 
well established rules of equity, it cannot prevail. Lucas v. 
Bank of Darien, 2 S. 280; Forrest et ux v. Roberson, 2 Ala. 
Rep. 215; Briggs v. Pennyman, 8 Cow. 387; Clarke et al 
v. White, 12 Peter’s Rep. 178. In Glover v. Smith, 1 Des. 
433, where land was sold, for which the purchaser gave his 
bond, and it was afterwards discovered that there was a great 
deficiency in the quantity of the lands, the purchaser was 
allowed to have his contract rescinded, although the bond 
had been passed into the hands of an innocent third person. 
So also in Andrews & Bros. v. McCoy, 8 Ala. Rep. 920, it is 
decided, that the equity which attaches upon an assignment 
of a chose in action, is one which inheres in, or grows out of 
the subject matter.of the contract; as where there was a 
warranty against incumbrances upon a sale of land, an incho- 
ate or latent equity would attach to the notes executed for 
the purchase [money, and would be enforced against an as- 
signee of the vendor, when the equity became perfect by a 
breach of the warranty, and the insolvency of the vendor. 
We think it clear, that undet the circumstances of this case, 
the interest of James H. Shorter in the notes interposes no 
barrier to the complainant’s relief. 

In the view we have taken of this case, we have not no- 
ticed another ground of equitable relief brought to the no- 
tice of the court by the amended bill, which is, that since 
the institution of the suit, the complainant, by actual sur- 
vey, has ascertained for the first time, that instead of seventy- 
five acres of hammock land, there are really two hundred 
acres which were shown by Herring, and which are not in- 
cluded. The proof of Jones and young Griggs, substantial- 
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ly sustains this averment as to the deficiency and misde- 
scription. 

It is however needless to pursue the investigation of this 
proposition, or to extend this opinion further. In view of 
the whole facts and circumstances of the case, we feel well 
satisfied, that the decree of the chancellor iserroneous. It is 
therefore reversed, and the cause remanded, that a reference 
may be had, to ascertain the amount of purchase money paid 
by the complainant, and interest thereon up to the time of 
taking the account. Also, the value of the improvements 
made by the complainant and the value of the rents and pro- 
fits of the land. This being done, the chancellor will de- 
cree a rescission of the contract, placing the respective par- 
ties as near as may be, in statu quo by ordering the money 
paid to be refunded, and perpetually enjoining the collection 
of the remainder of the purchase money. Also, decreeing a 
lien on the land for the amount due from T. W. Smith & 
Co., and upon the equity of redemption of Philo and Carnot 
Woodruff, for the amount which may be found due from 
them to complainant, charging said Woodruffs with the va- 
lue of the permanent improvements made by complainant, 
under the purchase on said land, and deducting from the a- 
mount of their indebtedness, the value of the rents and pro- 
fits. Let Philo and Carnot Woodruff pay the cost of this 
court and of the chancery court. 











RENFRO v. HEARD. 


1. A bond given to a constable, to induce him to sell a work-horse, exempt 
by law, from levy and sale by execution, and which had been claimed as 
such, by the defendant in execution, is illegal, and void; and when the 
illegality appears in the condition of the bond, advantage may be taken of 
it, by a demurrer to the declaration. 
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Hon. G. W. Lane. 


— 








Tue plaintiff in error declared against the defendant in an 
action of debt, on a bond, which is set out verbatim in the 
declaration, and is as follows: ‘ Know all men by these 
presents, that we, James C. Holmes, and George C. Heard, 
are held and firmly bound, unto W. A. Renfro, constable, in 
the penal sum of $500, for the payment of which, well and 
ttuly to be made, we bind ourselves, our heirs, executors and 
assigns, jointly, severally and firmly, by these presents. 
Signed and sealed, this 14th day of January, 1843. 

‘The condition of the above obligation is such, that 
whereas the said W. A. Renfro, constable, has on the 20th 
day of December, levied an attachment, issued by John 
Doyle, a justice of the peace for said county, on the 17th 
day of December, 1842, for the sum of $27 debt, besides cost 
of suit, in favor of James C. Holmes, on the following de- 
scribed property: one bay mare, as the property of James 
W. Gear, and on which said attachment, judgment was this 
day rendered against said Gear, in favor of said Holmes, be- 
fore said John Doyle, a justice of the peace, which said pro- 
perty, said James W. Gear claims by virtue of the exemption 
statute, as free from levy and sale, or any other legal process, 
and having filed his affidavit claiming said property, by said 
law, and said constable refusing to proceed to sell said pro- 
perty, without indemnification: Now, if the said James C. 
Holmes, and George C. Heard, shall well and truly indem- 
nify the said Renfro, as an officer, in all his acts as a consta- 
ble, and pay all cost and damages he may sustain by reason 
of any suit that may be instituted against him as constable, 
then this bond to be void, otherwise to remain in full force.” 

The declaration then avers, that in consideration of said 
bond, and relying on it as an indemnity, he as constable sold 
said mare. That Gear instituted suit against him, of which 
defendants had notice, and recovered $75, besides costs, &c. 
and concludes with the usual breach. To the declaration 
there was a demurrer, and the demurrer was sustained. 
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The judgment of the court sustaining the demurrer, is as- 
signed for error. 











Rice, for plaintiff in error. 


A. J. Waker, contra. 

The property appears from the declaration to have been 
exempt by statute from execution, and the bond sued on was 
given to indemnify the constable against the consequences of 
selling such property, and to induce him to sell the same in 
violation of law. Sucha bond is void, and gannot be made 
the predicate of an action at law. Whitsett v. Womack, 8 
Ala. R. 466; Prewitt v. Garrett, 6 Id. 128; Murray, Adm’r, 
v. Ezell, 3 Id. 148; 4 Cowen, 340; Calloway v. Carpenter, 
10 Ala. R. 500; Jordan v. Autry, Id. 276. 

® . 

DARGAN, J.—Although the legality of a bond is usually 
tested by a plea, yet if the bond upon its face is shown to 
have been executed upon an illegal consideration, and the 
bond is fully set out in the declaration, a demurrer to the de- 
claration, founded on it, is a proper mode of testing its valid- 
ity. See 6 Ala. Rep. 128. Hence, if the bond as declared 
on is illegal, the judgment sustaining the demurrer is not er- 
roneous. 

A bond executed to a sheriff, to induce him to do an un- 
lawful act, is void. See Prewitt v. Garrett, 6 Ala. Rep. 128 ; 
2 J.J. Marsh. 181; 4 Cowen, 340; 8 Ala. Rep. 476. Soa 
bond given toa sheriff as an indemnity, to induce him to 
perform a duty required of him by law, is said to be void. 5 
' Monr. R. 529. The question then, is, does it appear from 
the condition of this bond, that it was executed and deliv- 
ered to the plaintiff, as a constable, to induce him to do an 
unlawful act? By the act of 1833, one work horse, or mule, 
or a pair of oxen, gc. shall be retained, by and for the use of 
every family in this State, free and exempt from levy and 
sale by virtue of any execution, or other legal process. Clay’s 
Dig. 210. The condition of the*bond, shows that the con- 
stable had levied on a mare, as the property of Gear, and that 
he had claimed that the mare was exempt from execution by 
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law, and that the constable had declined to sell her; and the 
bond was given to him in the language of the condition, to 
indemnify him against all damages and cost, for any of his 
acts as constable. ‘The declaration shows that it was given 
to induce him to sell the mare, and that relying on the bond 
as an indemnity, he did sell her. It was then, given to induce 
a constable to do an unlawful act, in the execution of process 
in his hands, and is void, unless by statute law the constable 
may take such a bond. 

By the act of 1807, (Clay’s Dig. 210,) it is enacted, that 
if any sheriff shall levy an execution on property, and doubts 
shall arise, whether the right to the property is in the debtor, 
the sheriff may apply to the plaintiff for a bond of indemnity, 
for the sale of the property seized ; which if the plaintiff ne- 
glects to give, for ten days after such application, the sheriff 
or other officer may deliver up the property to the possession 
of the party from whom it was taken. This statute does not 
reach this case. Here there was no doubt about the title of 
the property; the title was in the debtor, but by law it was 
exempt from sale. It was a violation of duty to levy on the 
mare, and the bond taken was to induce the constable to sell 
her; it was then plainly given to induce him to violate the 
law, and is therefore void. 

In Prewitt v. Garrett, 6 Ala. Rep. 128, the defendant in 
the execution gave a bond of indemnity, to induce the sher- 
iff to sell the property of a stranger, this court held the bond 
void. The statute before referred to, did not authorize the 
taking of such a bond, and it was void atcommon law. As 
there is no statute that authorizes the taking or giving of 
such a bond as this, and as it is given to induce an officer to 
violate the statute, in selling property not subject to levy and 
sale, it was given on an illegal consideration, and is therefore 
void. p 

The court did not err in sustaining the demurrer, and the 
judgment is affirmed. 
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JOHNSON & CO. v. SPAIGHT. 


1, The fact that one is in possession of property, belonging to the former 
husband of his wife, but which has not been divided, or distributed among 
the distributees, many of whom are minors, does not subject it to the pay- 
ment of his individual debts. 

2. Property in the hands of a trustee, given to the wife for her sole and sep- 
arate use, held by him at the request of the wife, cannot be subjected to 
the payment of the husband’s debts. 


Writ of Error to the Circuit Court of Dallas. Before the 
Hon. E. Pickens. 


Asuiey W. Spaicut was suynmoned as a garnishee by the 
plaintiffs in error, to answer whether he was not indebted to 
James George, against whom the plaintiffs had an unsatisfied 
judgment. 

The garnishee appeared, and answered to special interro- 
gatories. He denied that he was indebted to James George, 
but that George was indebted to him. He admitted that he 
acted as trustee for his mother, the wife of George, in the 
management of the Shelby springs, which he says were giv- 
en to Mrs. G. by her sister and brother-in-law, for her sole 
and separate use, but that no deed has yet been executed; 
the title is in the donors. That he furnished the springs 
himself, with his own means, the said George acting as his 
agent, and that George has no right, title or claim to the 
profits. 

He admits that he is managing and controlling a planta- 
tion, with slaves belonging to himself and sister, and the es- 
tate of his father, but that no division or distribution has ev- 
er been made. That he assumed the management of the 
plantation, at the instance of his mother and sister, and that 
George has received nothing more than was necessary to his 
personal comfort. 

That a negro boy, by the name of Charles, was bought by 
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George, for him, in 1840, with money belonging to garni- 
shee, and in regard to another slave by the name of Balaam, 
he had never been in his possession. 

That he purchased a horse, barouche, piano and gin, from 
George, in 1845, for which he paid the full value in the notes 
of George. Other facts are stated in the answer, but are un- 
important to the decision of the cause. 

The court dismissed the garnishee on his answer, which 
is the matter now assigned as error. 








G. W. Gayte, for the plaintiff in error. 

1. The monies received by the garnishee from the Shelby 
springs are liable, in his hands, for the debts of James George. 
1. A husband is entitled to the rents-and profits of the wife’s 
land. See Chancey v. Strong, 2 Root, 369. 2. Husband 
entitled to wife’s earnings. Clancy’s H. & W. 3. 

2. The interest of James George’s wife in the personal es- 
tate of her former husband, (John Spaight, deceased,) in the 
hands of garnishee, is liable for his, James George’s debts, 
and can be attached in the hands of garnishee. See Brasher 
v. Williams, 10 Ala. 630; Dunn and wife v. The Bank of 
Mobile, 2 Ala. 152; Moore & Co. v. Sample, 3 Ala. 319; 
Clay’s Dig. 60, § 22. 


Warts, for the defendant in error. 

1. As tothe profits of the Shelby springs—the answer 
shows that they belonged to garnishee. There must be a 
clear admission of indebtedness before the court is authoriz- 
ed to give judgment against him. 

2. As to the interest of Mrs. George in the slaves of John 
Spaight’s estate—garnishment is a strictly legal remedy, and 
choses in action or equitable rights cannot be reached by it. 
See Jones v. Norris, 2 Ala. Rep. 526;.Reps. of Thomas v. 
Hopper, 5 Ib. 442. 

3. Even if George were distributee in his own right, and 
garnishee was the administrator, (neither of which is the 
case here, ) his interest in the hands of the administrator could 
not be subject to garnishment. See Barnes v. Treat and 
Allen, Trustee, 7 Mass. 271; Picquet,v. Swan, 4 Mason, 











JANUARY TERM, 1848. 29 
__ Sohnson & Co.v.Spaight = s—~— 














443; Zurcher v. McGehee, 2 Ala. 253; and see particular- 
ly what Judge story says as to the scope of garnishments, 
"on page 446, 4 Mason. See also Brook v. Cook, 8 Mass. 
246. 

4. However it may be as to the interest of a distributee 
in his own right, it is very certain that the husband’s right 
to his wife’s unascertained interest in an estate, to which she 
is entitled in common with others, is a mere equitable chose 
in action. Span v. Stewart, 1 Hill’s Ch. 316; Schuyler v. 
Hoyle, 5 Johns. Ch. Rep. 196; 5 Ves. 515; Wildman v. 
Wildman, 9 Ib. 174; Baker v. Hall, 12 Ib. 497. 


COLLIER, C. J.—The garnishee expressly denies that 
he is indebted to the detendant in the judgment, or that he 
has any of his effects in his hands, and declares that upona 
settlement, the defendant would be found to be his debtor. 
It is however insisted, that the facts stated disprove the de- 
nial, and this is the question we are called on to consider. 
Our own decisions furnish tests for the solution of this inqui- 
ry, and we will briefly notice them. 

The answer of a garnishee must be taken as strictly true, 
unless it is traversed in the manner provided by the statute. 
2 Stew. Rep. 86; 2 Port. Rep. 546; 2 Ala. Rep. 177. If 
the answer of a garnishee states facts from which an indebt- 
edness to the defendant in execution must be inferred for a 
specific sum, a judgment may be rendered against him, al- 
though there is no distinct admission of indebtedness, 3 
Ala. Rep. 312. A garnishment is not in the nature of an 
equitable proceeding, but must be regarded as a legal reme- 

‘dy. 65 Ala. Rep. 442. It is the institution of a suit by an 
attaching or judgment creditor against the supposed debtor 
of his debtor, and is governed by the rules applicable to oth- 
er suits, so far as they are adajted to the nature of the pro- 
ceeding. 8 Ala. Rep. 574. Where a garnishee admits an 
indebtedness dischargable in specific property, or in some 
other mode than by the payment of money, a judgment can- 
not be rendered against him for a definite sum in numero. 
5 Ala. Rep. 648; 6 Port. R. 365; 1 Ala. Rep. 421., See 
further, 6 Ala. R. 818; 9 Ala. Rep. 91; 3 Port. Rep. 105; 
1 Ala. R. 38; 2 Ib. 526; 4 Ib. 385. 
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~ If the marital rights of the husband have attached by his 
possession of property given to his wife and children jointly, 
the share of the wife may be levied on by an execution a- 
gainst the husband; but the children may, by suit in equity, 
enjoin proceedings upon theexecution until partition is made, 
&c. 2 Ala. R. 152. But where the terms of a deed of gift 
by a father to his daughter and her children, were such, that 
the interest of the daughter could not be disposed of without 
disturbing the provision made for the children, defeating the 
expressed intention of the donor, it shall not be sold under 
execution to satisfy a judgment against a husband, who the 
daughter married after the gift was made. 9 Ala Rep. 999; 
10 Ib. 328. 

In legal effect, marriage is a gift to the husband of all the 
wife’s chattels in her possession, and of her choses in action, 
if he reduce them into possession ; but if they are not reduc- 
ed into possession by the husband during coverture, they re- 
main the property of the wife, on the dissolution of the mar- 
riage. The husband cannot, in virtue of his marital rights, 
be considered a purchaser of the equitable interests or choses 
in action of the wife ; consequently these cannot be subject- 
ed in a court of equity by the creditors of the husband to the 
payment of theirdemands. 10 Ala. Rep. 400. The credi- 
tors of the husband have no greater right than he himself has 
to the property of his wife not reduced into possession ; if 
therefore, the husband, before he is let into the possession 
of the wife’s estate, disclaims or releases to her guardian the 
title and possession of the same, the property cannot be seized 
and sold under an execution at the suit of the husband’s 
creditors. 10 Ala. Rep. 460; 3 Stewart’s Rep. 172; 9 Por. 
Rep. 636. 

Where the wife has a separate estate in slaves, and the 
husband and herself live together, the possession of the hus- 
band is the possession of the wife. 10 Ala. Rep. 682. The 
profits derived by the wife from her separate estate are her 
property, and may be disposed of or invested by her as she 
pleases ; and property acquired by purchase with her in- 
come,,is not subject to the payment of her husband’s debts ; 
especially if she has not allowed it to go into his hands, or 
be subject to his control. If the husband merely expends 
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his personal labor in the improvement of his wife’s separate 
estate, the estate is not thereby made a debtor to the husband, 
nor can his creditors charge it with the value of the laborer. 
11 Ala. R. 386. 

In Miller v. Eatman, 11 Ala. R. 609, it was decided that 
the legal title to the personal property of one dying intestate, 
can only be derived through an administrator, and until dis- 
tribution is made of such property, no action can be main- 
tained for its recovery by the distributee against a person 
who may obtain the possession of it. See also, 1 Stewart’s 
Rep. 536; 7 Ala. Rep. 9; Phillips v. McGrew, 13 Ala. Rep. 
265. 

It cannot be assumed from the fact that George had been 
in possession of the estate left by the former husband of his 
wife, that the garnishee was his debtor, or that the garnishee 
held any part of that estate for his benefit, so as to subject it 
tohis debts. The possession of George was not as husband; 
for the estate had not been distributed under an order cof 
court, or by consent of the parties interested. In fact, there 
could have been no such consent, as the distributees, with 
the exception of Mrs. George, were under the age of twenty- 
one years. ‘T'o invest the husband with the legal title to the 
wife’s estate, his possession must be quasi husband. We 
have seen, that the distributees of one dying intestate, do not 
immediately’ upon his death, acquire a legal title to the per- 
sonal property which he left; but this can only be regularly 
acquired through an administrator. The possession of George 
being without legal authority, and there having been no dis- 
tribution of the estate, so as to invest his wife with the share - 

‘that should have been allotted to her, neither himself, -nor a 
creditor of his, can claim any rights deducible from such pos- 
session. 

But even if, for the time being, a creditor of George couid 
have claimed any benefit from his possession, the relinquish- 
ment by George of that possession to the garnishee, and the 
fact of his indebtedness to the estate, would prevent the cre- 
ditor from subjecting his wife’s interest, until distribution 
was made. 

The creditors of the defendant in execution are not enti- 
tled to any part of the profits of the plantation, not only for 
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the reason that Mrs. George had no separate interest in the es- 
tate of her deceased husband, but because the garnishee af- 
firms that the plantation and hands with which it was cult 
vated were the property of himself, sister, and half-brother. 
If the garnishee has contributed to the support of his step- 
father and family, this does not indicate that he has lent him- 
self to delay, hinder and defraud the creditors of the step- 
father, or that he holds property which is subject to his cre- 
ditors’ demands; and certainly cannot make him a debtor to 
the object of his bounty. 

In respect to the receipts at the Shelby springs, they must 
be held by the garnishee in trust for his mother, or whoever 
may be entitled tothem. ‘True, until the deed was execut- 
ed, as contemplated by the donors, the gift would be incom- 
plete, and perhaps could not be eriforced, if they were to re- 
fuse to execute it. But in the mean time George would ac- 
quire no interest in the profits derived from the enjoyment of 
the property by the garnishee, by permission of his mother 
and the donors. 

The garnishee denies that he is in possession of the slave 
Balaam, or has had the benefit of his labor, or received hire 
for him from the mortgagee. As for Charles, he was pur- 
chased by the defendant in the judgment, with the funds of 
the garnishee, and has been received by the latter as a part of 
hisestate. There is then no ground for charging the garni- 
shee in respect to either of these slaves. ) 

It is not shown by the record, that the plaintiffs had a lien 
on the horse, barouche, or piano, when the garnishee pur- 
chased them of George ; if they had, and they can be found, 
they might be seized and sold under execution. We cannot 
intend, in opposition to the uncontradicted denial of the an- 
swer of an indebtedness, &c. by the garnishee, that he is li- 
able to the plaintiff for their value; besides, it does not ap- 
pear what was their value. 

This view is decisive of all the questions arising upon the 
garnishee’s answer, and shows that there was no legal de- 
mand for money, or other thing which the plaintiff is enti- 
tled to recover under his garnishment. It is wholly imma- 
terial what was the consideration of the debt on which the 
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judgment was rendered. The plaintiffs have treated it a8 a 
demand against the defendant in the judgment ; and if there 
are any equitable grounds, (which the record does not dis- 
close, ) for giving them a lien upon the garnishee’s estate, 
they cannot be noticed under a proceeding by garnishment. 

We have but to add, that the judgment of the circuit court 
is affirmed. 











MONTANDON & CO. v. DEAS. 


1. The lien given to master builders, and mechanics, by the act of 1834, may 
be enforced in equity. 

2. The lien created by the statute, is not restricted to cases, where the party 
for whom the building was erected, owned the legal title tothe land; but 
extends to any interest, which the party could pass by mortgage. 

3. It is not necessary to the creation of the lien, that the land should be de- 
scribed in the building contract, upon which the building is to be erected. 

4, An agreement for a lease, executed in part, owned by the party contract- 
ing for the building, is sufficient to support the lien. And if the lease is 
not executed until after the contract for the building is made, it will, 
when executed, relate to the time of the contract for the erection of the 
building. 

5. An extension of the time within which the building may be completed, and 
the making slight alterations in the manner of its execution, will not ab- 
rogate the contract or affect the lien, the parties in their settlement regard- 
ing the contract as binding. P 

6. The execution of notes for the payment of the work, upon a settlement of 
the account, and extension of the time of payment, will not have the effect 
to avoid the lien, unless such was the intention of the parties. 

7. The lien of the builder, is paramount to the right of one, who took an as- 
signment of the lease, subsequent to the completion of the building, and 
the recording of the contract. 

- 8. A decree may be rendered on the testimony of a co-defendant, if his in- 
terest is precisely balanced between the parties to the suit, although he is 
an indispensable party to the bill. 

9. A refunding bond is not necessary when a non-resident defendant, is re- 
presented by a trustee, a defendant to the bill, and a resident of the State. 

5 
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Appeal from the first Chancery District. Before Hon. A. 
Crenshaw. 











Tue bill filed by the defendant in error, alledges that on 
September 6, 1844, one P. Chantron made an agreement with ~ 
M. D. Eslava, by which Eslava agreed to lease to Chantron 
certain property in Mobile, and afterwards said Eslava exe- 
cuted a lease in writing to said Chantron for the same pro- 
perty for six years from November 1, 1844; that on the sixth 
September, 1844, Chantron entered intoa building contract, 
duly recorded in Mobile county clerk’s office, by which it was 
agreed between James S. Deas, the complainant below, and 
said Chantron, that Deas should build for Chantron a brick 
house in conformity with certain plan and specifications, &c. 
and complete the same by the first January next after. In 
consideration thereof, Chantron agreed by same contract to 
pay to Deas $5,600, as follows, viz: $1,800 for purchase of 
materials, when called on during the progress of the work, 
and to give his notes for balance in four equal payments 
from the completion of the building, payable on May 1, 1845, 
January 1, 1846, and January 1, 1847; and Chantron also 
agreed by same contract that all of his (Chantron’s) interest 
in said lands and premises leased from Eslava should be 
pledged for the payment of said notes. Bill further alledges, 
that said contract had reference to certain buildings to be 
erected by Deas on said leasehold premises, and that the time 
for completing said building was by consent of Chantron in 
writing annexedto said instrument, so extended as to allow 
the building to be completed at any time in January, 1845. 
Bill alledges Deas has in all things performed his part of the 
contract, That about the sum of one thousand —— hundred 
dollars, on account of said building erected, has been paid by 
Chantron, and the remainder still unpaid. ‘That after the 
said contract was made and recorded, it was agreed between 
Deas and Chantron that the notes described therein and se- 
cured thereby, should be so altered as tq be payable at times 
different from those specified, and were altered accordingly, 
and in place of the notes described in the contract, four other 
notes were given, dated March 15, 1845, with interest from 
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date, each for $902 56, payable, one on the 15th September, 
1845, one on March 15th, 1846, one on September 15th, 
1846, and one March 15th, 1847. That these last notes 
have never been paid, and are ready to be produced and 
proved. ‘I'hat said last four notes were given for the erec- 
tion of said building, and for the same debt as that secured 
by building contract, and merely as substitutes for the notes 
described in said contract. Bill charges the said contract is 
as operative for the security of said last four notes, as it could 
have been for the notes described therein, if no substitution 
had been made. That said contract operates, under the stat- 
ute of Alabama, as a lien on the said lands and premises, and 
the building thereon, which are liable in equity to the pay- 
ment of said debt. Complainant (Deas) has been informed, 
and believes that A. S. Dumee, A. Bassford, L. E. Montandon 
and P. Chaudron, claim some interest in said leasehold pro- 
perty, but charges that their rights (if any) are subordinate 
and subsequent to those of Deas. Bill prays process to 
Chantron, Bassford, Dumee, Eslava, Montandon § Chaudron, 
and on their answer or default, that the court would decree 
said building contract to be operative and valid as a lien on 
said leasehold estate, to secure said substituted notes; that 
the lien of Deas is paramount to those of the said defendants, 
also for a reference to ascertain the amount due Deas on said 
substituted notes, and then for adecree of sale unless money 
paid, and for foreclosure as to the said leasehold, and for all 
further or other relief which may be suitable. 

Chantron answers—He admits the agreement betwixt Deas 
and himself for a lease, but the precise terms thereof were 
not settled till January 30, 1845, when a lease in writing, as 
described in the bill, was executed. By the terms of lease, 
Chantron was bound to leave on the land at the end of the 
term, a certain building and improvements, as specified in a 
certain plan, and which improvements were commenced, bnt 
not finished at the date of the lease, and he (Chantron) was 
bound to pay all taxes, &c. and keep said building in good 
order during the term, and also insured for $6,000, to re- 
build in case of destruction by fire; and further, that it was 
agreed thereby that Chantron should not transfer said lease 
without Eslava’s consent in writing. That soon after the 
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execution of said lease, said Chantron, on 15th February, 
1845, by certain deed, (with consent of Eslava in writing) 
did transfer said lease to Dumee as trustee to secure certain 
bona fide debts to A. Bassford and to Montandon & Chau- 
dron, which said deed was duly recorded in county clerk’s 
office. That said debt to Bassford was by two notes dated 
January 30, 1845, due five months and seven months from 
date, for $1,007 12 each. The debt to Montandon & Chau- 
dron was for money lent, and the amount is not ascertained, 
but is about $5,000; and ‘he believes the Bassford notes are 
now also held by them. That he is advised said trust deed 
is a prior lien to the said building contract. Admits he ex- 
ecuted a building contract with Deas on the 6th September, 
1844, to be executed according to a plan and specifications. 
Admits the time for finishing the lower story was extended 
to the end of January, but denies said contract, was ever per- 
formed by Deas, and denies he (Chantron) is bound to per- 
form the same, or ever was, and is advised that by reason of 
Deas’s non-compliance, it cannot be enforced against him, 
and that it could in no event create a lien on the lot described 
in complainant’s bill, or on any particular lot, and that it was 
not intended to create any lien, although it provided for one 
to be given when the contract was complied with, but that as 
it never was, no such lien was given, but on the contrary, 
defendant refused to recognize its obligation on him, and set- 
tled differently with the complainant for the work he did, 
and he (Chantron) claims damages for breach of contract. 
He admits Deas erected the building, but not within the time 
specified, nor was the whole work done by complainant 
which the contract specified. Respondent, for the purpose of 
hastening the building, had part of the work done at Deas’s 
request, but still the house was not delivered till February 
22,1845. That respondent was greatly injured by this, and 
therefore refused to recognize the obligation of the contract 
on him. That after the making said trust deed to Dumee, 
defendant (Chantron) settled with Deas for the work done by 
him contemplated by the contract, but not the entire work 
of the contract as above stated, and not done in time, and 
also for other work on the same building under a subsequent 
agreement, and not contemplated by said written contract, 
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and for payment of said work, Chantron executed to com- 
plainant (Deas) on March 15, 1845, the last four notes de- 
scribed in complainant’s bill, and also transferred to Deas 
three notes made by D. K. Hutchins, one for $750, due Jan- 
uary 20, 1845, one for $1,000, due January 1, 1846, one for 
$1,000, due May 1, 1846, as security for payment of defend- 
ant’s notes, and on said March 15, 1845, said Deas executed 
to respondent his receipt for said Hutchins’s notes as secu- 
rity, and also receipt for said four notes “in discharge” of 
his account rendered for said work, but respondent did not 
receive said work as a compliance with his contract, nor set- 
tle according to the terms of the contract, and he says no 
other notes were made, and no substitution had. 
Respondent further says, the non-fulfilment of said con- 
tract was not owing to any default on his part—he was arx- 
ious to have it done, and made arrangements with Montandon 
& Chaudron to obtain money as an advance, as often as 
wanted, to comply with his engagement in the contract, to 
pay $1,800 when called on in the progress of the work, and 
he did pay $1,918 75, which was loaned him by Montandon 
& Chaudron, and paid to Deas, and respondent gave a lien 
to said Montandon & Chaudron to secure said debts to them, 
believing Deas had no lien. Supposed Deas was of the same 
opinion, as he, before bill filed, applied to defendant to re- 
ceive back the four notes, and substitute four others to cor- 
respond with the building contract, and offered in considera- 
tion thereof to extend the time of payment. Said:notesnow 
held by complainant are not such as the contract contem- 
plates; the consideration, amounts and times of payment are 
different, and the agreement specifies no particular land; and 
if the contract had been performed, it could create no lien un- 
der the statute, but it was violated, and all lien lost. He is 
advised the instrument recorded and relied on by complain- 
ant is not such as would create a lien under the statute, and 
he therefore demurs, as well as because the bill shows no 
right to relief in equity; and he prays to be dismissed, &c. 
Montandon & Chaudron answer—They know not, save as 
informed by complainant’s bill, whether, on September 6, 
1844, Chantron made an agreement with Eslava as set forth, 
and they ask proof. They admit that on January 30, 1845, 
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Eslava by lease leased the premises described for six years 
from November 1, 1844, to Chantron, as appears by the re- 
cord in the county court clerk’s office. They admit, as 
charged in the bill, that there is on record in the office of the 
county court clerk of Mobile county, a certain written build- 
ing contract, purporting to be dated September 6, 1844, made 
by and between Chantron and complainant, Deas, which is 
substantially the same as described in complainant’s bill, ex- 
cept it is expressly stated in said contract that to secure 
$3,200 of the sum to be paid by Chantron, the latter had 
transferred to Deas the notes of one D. K. Hutchins, as col- 
lateral security. Respondents presume it is true that said 
contract between Chantron and the complainant had refer- 
ence to buildings to be erected on the leasehold property de- 
scribed in the bill. Respondents are ignorant of any exten- 
sion of time to complete the building, and ask proof. They 
know not if Deas fulfilled his contract, and crave proof. 
They know not whether the four notes claimed by complain- 
ant are mere substitutes for those described in the contract, 
nor whether they were given for the same debt, and they 
Grave proof. Respondents say Chantron was and is indebted 
to them in $5,000, or thereabouts, for money lent, and that 
he was also indebted to Bassford in two notes, and that on 
16th February, 1845, in order to secure payment of said 
sums, said Chantron made his trust deed, by which he con- 
veyed to Dumee as trustee, his leasehold interest in the pro- 
perty described in the bill, as well as certain other property, 
which said deed of trust is hereto annexed. That respond- 
ents now hold the two notes of Bassford, and are entitled 
to all his equities, and that no part of the indebtedness, 
either to them or Bassford, has been discharged. Respond- 
ents aver that their deed of trust is operative for their benefit, 
notwithstanding the building contract, because they say said 
building contract subsequent to its being recorded, was al- 
tered and abrogated by the parties, and as shown by com- 
plainant’s bill, different notes were made than those in the 
contract. They are advised said contract does not operate 
under the statutes of Alabama as a lien on the leasehold in- 
terest of Chantron, and they say the same cannot be subject- 
ed in equity to the payment of complainant’s debt. They 
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deny that their rights are subordinate to complainant’s. They 
would long since have compelled an execution of said trust 
deed, had they not hoped that Chantron would be able to. 
pay, &e. They deny all combination, &c. 

M. D. Eslava answers, admitting his agreement with 
Chantron for a lease, and his lease to him as stated in the 
bill. He presumes the building contract was made between: 
Deas and Chantron. Presumes Chantron did pledge his 
leasehold interest to secure Deas. Does not know how much 
Chantron owed Deas. Knows nothing about the claims of 
Montandon & Co., Dumee and Bassford. He claims no in- 
terest in the dispute between Deas and said Chantron, Du- 
mee, Montandon & Co. and Bassford. It is immaterial to re- 
spondent who may be decreed to enjoy Chantron’s leasehold 
estate. He has always been willing Deas should enjoy the: 
benefit of the security given him by the lien of his building 
contract, and is now willing that the court should decree in 
favor of Deas, so far as the leasehold is concerned, if proper 
and right. He insists upon his reversionary right. 

The other defendants were regularly brought into court, 
and a decree pro confesso taken against them. 

Leave was given complainant to examine Chantron as a 
‘witness. 

The evidence, so far as it is important, will be found em- 
bodied in the opinion of the court. The chancellor consid- 
ered the building contract as valid, and that it created a sub- 
sisting lien, on the interest of Chantron, in the leasehold 
premises ; and that it stood as a security for the payment of 
the substituted notes; that an account be taken, &c. This 
is now assigned as error. 








Georce N. Stewart, for appellants. 

1. Chancery has no jurisdiction in this case. The demand 
isa legal one, and the statute providesalegal remedy. With- 
out the statute, there would be no chancery jurisdiction, and 
the statute gives none. 

2. The statute should not be construed to apply, except 
where the contracting party owns the land, and shall not be 
extended to give a lien ona leasehold estate, particularly 
where a credit is given for the payment. 14 Pickering, 49; 
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1 Johns. Cases, 221; Cross on Liens, 25, 43,83; 4 Campbell, 
146; 2 Kinne’s L. Comp. 184; 1 Brockenbrough, 166; 2 
Ibid. 222. 

3. The contract cannot give-a lien, because the land is not 
specified in the recorded contract. 

4, The lien must relate to the date of the‘contract by the 
law. At the time of the making and recording of this con- 
tract, Chantron had no title whatever. He could therefore 
give no lien. It cannot be sustained by title afterwards ac- 
quired. 14 Pickering, 49; 1 Ohio, 143; 6 Binney, 135. 

5. The lien cannot be asserted, because the contract was 
not complied with by Deas. The claim for payment now 
arises out of a settlement or compromise afterwards made, 
and is based on the labor performed, but not on the terms of 
the contract itself, which alone could create a lien. 

6. The obligatién of the contract was to pay a portion of 
the money, to deliver his notes, and to deliver other notes as 
collateral security. All this has been done by Chantron, and 
a receipt given to him in discharge of the claim. If any lien 
éxisted, it here ceased, and the remedy is now on the secu- 
rities contracted for and paid in discharge. Cross on Liens, 
173, 260; 34 vol. Law Library; 14 Wendell, 201. 

7. The right of Montandon & Co. is paramount to that of 
Deas. Chantron had title when he gave it, the record dis- 
closed no lien on the particular property, the contract was 
not performed, and the settlement discharged all lien. 
Therefore it could not be asserted against Montandon. 

8, The claim of lien of Deas cannot be asserted against 
Montandon, because Deas departed from the contract, ex- 
tended the time for his own payment, and received less col- 
lateral security than the contract claimed, whichis an aban- 
donment of the contract for lien preventing Montandon from 
substituting himself to it. 

9. The complainant gives no account whatever of the col- 
lateral paper received by him, and which is past due, and 
cannot assert his lien‘against Montandon without so doing, 
and must be held chargable with it, which overpays what 
was due when the bill was filed. 10 Ala. 535. 

“10. No decree can be rendered against Chantron, because 
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he was used by the complainant as a witness on the trial; _ 
and as he is an indispensable party, no decree could be given 
without excluding his deposition, and without it, there can be 
no decree for the complainant. 10 Ala. Rep. 136; 5 Paige, 
632; 2 Edwds. Ch. R. 192; 2 Johns. Ch. R. 614. 

11. No refunding bond was required, or given, for the be- 
nefit of Bassford, as the statute provides, he being a non-resi- 
dent defendant. 











Joun A. Campse Lt, for appellees. 


CHILTON, J.—The bill in this case is filed by James 8. 
Deas, to enforce a lien as a builder, under the statute of 
1834, (Digest, 375,) which provides ‘that master builders 
and mechanics, of every denomination, contracting in writing 
to put up and erect buildings, of every description, shall have 
a lien in the nature of a mortgage upon the tract, parcel or 
lot of land, upon which such building or buildings shall be 
put up and erected, as well as upon such building or build- 
ings, until the price or compensation for services and for ma- 
terials found, shall be fully paid and satisfied, unless a con- 
trary stipulation be made and agreed upon at the time it is 
entered into: Provided always, that such lien shall not have 
a priority over bona fide or legal incumbrances, existing an- 
terior to the time of the contract being made, if said mort- 
gages and incumbrances shall be duly recorded according to 
law. By the second section, the contract is required to be 
recorded in the clerk’s office of the county court of the county 


where the building is to be erected, within thirty days after 


the building is erected, or the lien is declared to be inopera- 
tive.” 

By the third section it is provided that “ when any judg- 
ment or decree shall be rendered in favor of any master 
builder or mechanic upon such contract, execution may be 
levied upon such tract, parcel or lot of land on which the 
building has been put up, as well as upon the buildings and 
improvements thereon erected and made, and all the right, 
title and interest the defendant had in and to the said lot, 
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tract or parcel of ground, at the time the said contract was 
entered into, as well as the buildings and improvements 
erected and made thereon, may be sold to satisfy such judg- 
ment or decree, provided such builder or mechanic may levy 
also on other property,” &c. 

1. On the part of the appellants, it is insisted that chan- 
cery has no jurisdiction to enforce the lien given by the stat- 
ute, but that the mode prescribed by the statute must be pur- 
sued, which is to enforce the lien by the levy of an execu- 
tion. 'The statute says the mechanic “shall have a lien in 
the nature of a mortgage,” and speaks of suits upon such 
contracts resulting in judgments or decrees. Now as execu- 
tions may issue upon decrees in chancery as well as judg- 
ments at law, (Digest, 348, $ 29,) it seems to me there is 
nothing in the wording of the act which confines the remedy 
to a court. of law, but ‘rather the reverse, as being in the na- 
ture of a mortgage, which courts of chancery foreclose, it 
would seem wanting in this nature, if the appropriate remedy 
should be denied. It is not necessary that such jurisdiction 
should be specifically conferred by the statute, as the argu- 
ment supposes, but it is sufficient if the statute create the 
equitable right, and that it comes within the ordinary and 
appropriate jurisdiction of the equity court, and that the ex- 
ercise of such jurisdiction is not prohibited by the act. Cases 
are numerous where similar jurisdiction has been exercised. 
See Gillespie v. Bradford, 7 Yerg. Rep. 168. In Black v. 
Breenan, 5 Dana’s Rep. 311, it is held that chancery has ju- 
risdiction to enforce liens and pledges of personal property 
generally, and may order the sale of a horse belonging to an 
innkeeper’s guest to pay charges. So, in Gambling v. Read, 
1 Meigs’s Rep. 281, it was held that one who had sold a 
slave at a fixed price, to be paid on a certain day, but who 
retained the title as security for the payment, could go into 
equity to enforce his lien, against one to whom such slave 
had been assigned in trust by the vendee. 2 Story’s Eq. 
461-2. 

2. We do not think the design of the legislature was to 
restrict the lien to cases where the party for whom the build- 
ing was erected owned thé /egal title to the land, but the 
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proper construction of the act would embrace any interest 
which the party could pass by mortgage. 

The cases referred to, do not sustain the view taken by 
the counsel for appellants. The case of Thaxter v. Wil- 
liams, 14 Pick. Rep. 49, was an adjudication upon a statute 
very different from ours. In Massachusetts, the act provides 
for a lien in cases where the person contracting for the erec- 
tion of buildings is the (owner) proprietor of the land, and 
the court in the case last referred to, say very properly, that 
the lien cannot be extended to cases where the party is “a 
mere tenant or intruder.” The statute of this State provides 
for a sale in satisfaction of the lien of “all the right, title and 
interest,” which the contracting party had at the time of the 
contract, and in our opinion clearly embraces leasehold as 
well as greater estates. ; 

3. It is further insisted, that the recorded contract in this 
case cannot give a lien, because the land is not specified 
in it. 

It is true, the land is not specified in the contract, but it 
does provide that the lease from M. D. Eslava to Chantron 
is pledged for the payment for the work, so that the contract 
by reference to the lease, may be rendered sufficiently cer- 
tain. But without this, does it follow that the land must be 
described in the building contract in order to create a lien? 
This act should receive a liberal construction, as it is but an 
extension of the doctrine of lien, so much favored by the 
courts, as consonant with every principle of equity and jus- 
tice as applied to personal property. Cross on Law of Lien, 
24. The intention of the act was, to give to the mechanic 
- who had expended his labor and furnished materials in im- 
proving the ground of another, a prior right of satisfaction by 
a lien upon the building, and the interest of the party con- 
tracting for its erection, in the land soimproved. This right 
is not dependent upon any peculiar provision in the contract 
for its existence, but is created and attaches by Virtue of the 
statute, when the contract for building has been duly record- 
ed. Ifthe contract must provide for the lien, the statute 
would be nugatory, as this could have been done without 
such law—“ conventio vincit legem.” But under the statute, 
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an express stipulation is required in order to prevent the lien 
from attaching. 

The act of 1821, which this act repeals, limited the lien 
to the building which was erected, or worked upon, for the 
services ofthe workmen. This act, passed in 1834, extend- 
ed the lien to the dot or tract upon which the building was 
erected, thus remedying the defect in the former law. Aik. 
Dig. 308. The terms of the contract for the erection of the 
building must be reduced to writing and recorded. The 
building of the house is an act open and notorious, and the 
lien is perfected upon the completion of the work, and re- 
cording ofthe contract. These, in the absence of a particu- 
lar description of the land in the contract, are sufficient to 
put a prudent man upon inquiry into the existence of the 
lien, and to charge him without notice, more especially if, 
subsequent to -the registration of the contract and the com- 
pletion of the building, he take an assignment. It is obvi- 
ous that the statute designed the erection of the building to 
operate as notice, from the fact that the contract is notrequir- 
ed to be recorded until within thirty days after the erection 
of the same. So that the argument deduced from inconve- 
nience of want of notice, and surprise, is not well founded. 

But it is asked, if a party owns.a section of land, and con- 
tracts for a building on one corner of it, or fails to specify 
where the building shall be placed, and it is erected on one 
corner of the section, will the lien cover the whole, or how 
much of it? I[answer the whole tract, if necessary to pay 
the debt, and that such is the just construction of the act. 
If the laborer is worthy of his hire, there is certainly nothing 
inequitable in saying the owner shall not avail himself of the 
value of the fixtures without compensation to the party who 
erected them, and this only, such lier secures. Besides, the 
lien can be discharged by giving Zo0d security to the builder 
‘for the price. Dig. 376, § 4. / 

4. Wedo not consider the objection available to the ap- 
pellants, that no lien could be created by the contract be- 
tween the defendant in error and Chantron, because the lat- 
ter had no written evidence of a lease from Eslava at the 
date of said'contract. The record shows there wasan agree- 
ment to lease, and which agreement was partly executed by 
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Chantron in taking possession of the lot, and in making the 
quarter part of the improvements for which compensation is 
sought by the bill, before its terms were reduced to writing. 
If it had never been reduced to writing, it is obvious a court 
of chancery would have decreed a specific performance in 
virtue of the part performance which relieved the contract 
from the operation of the statute of frauds. In that event, 
the lien would attach because the contract would be regarded 
as obligatory from its date. That it was subsequently re- 
duced to writing, cannot place the party in a worse condi- 
tion. So far as respects the lien of Deas, it relates back, and 
takes effect from the time the parol agreement was made. 
The writing but furnishes evidence of a contract previously 
made and partly executed, but definitively settled by its 
terms, and notwithstanding the parties to the lease date its 
commencement from the first of November, 1844, after the 
contract for building was made, still, the court considering 
that as done which ought to have been done, will give effect 
to it co-eval with the parol agreement, and consider Chan- 
tron as having a leasehold estate at the time he contracted 
for the building. 

5. It was entirely competent for Chantron to waive a 
strict compliance with the terms of the contract on the part 
of Deas, as to the time when the building should be com- 
pleted. This delay however resulted from a change in some 
part of the building from the original plan, at the instance of 
Chantron, and could not work a forfeiture of the lien. The 
settlement made between the parties clearly shows, they re- 
garded the original contract, which was the basis of that set- 
tlement, as binding. ‘The amount is charged by Deas for the 
building, as provided for by the terms of that agreement, and 
the appropriate credits are allowed. It appears that the differ- 
ence between the work as originally contracted to be per- 
formed, and as it was completed, amounted to $72; which 
sum, in the settlement was placed to the credit of Chantron. 
That Deas was allowed the whole of the month of January, 
1845, within which to complete the building, and that slight 
alterations were made in the manner of its erection, by con- 
sent of the parties, do not show an abrogation of the contract, 
nor in our opinion affect the lien. 
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6. Neither will the renewal of the notes, or the extension 
of the time of payment have the effect to avoid the lien, un- 
less such was the intention of the parties. True it is laid 
down generally, ‘that a special contract for a particular 
mode of payment operates as a waiver and abandonment of 
the right of lien ; and though work be commenced under an 
implied contract, and afterwards a special contract be made, 
for payment, the one contract destroys the other.’’ Cross on 
Lien, 260. But this must be understood as applicable to 
those particular liens which the law gives in certain cases to 
brokers, factors, and the like, for charges, expenses, &c., in 
respect of personal goods, and does not extend to cases like 
the present, which are expressly declared by the statute to 
be liens in the nature of mortgages. The giving of the notes 
in this case, extinguishes a right of action upon the account, 
which is receipted in the usual form, but certainly they do 
not amount to a satisfaction of the demand, of which they 
are merely the evidence. And as the renewal of a note se- 
cured by mortgage, is no discharge of the mortgage, which 
nothing but the payment of the debt discharges, so we think 
in this case, the renewal of the notes, and the receipt of the 
account by notes, as well as the receipt by Deas, as collateral 
security, in accordance with the original contract, of the 
notes on Hutchings, do not discharge the security which the 
law has afforded the defendant in error for the payment of 
the sum due for building. See Pomroy v. Rice, 16 Pick. R. 
22; Davis v. Maynard, 9 Mass. R. 242; Dunham v. Dey, 
15 John. R..555. This view does ‘not conflict with the 
principle decided in Bailey v. Adams, 14 Wend. Rep. 201, 
that the lien of a mechanic is discharged by an agreement to 
look to the personal credit of his debtor, or another, for the 
satisfaction of his demand. There is no evidence in this 
case, that Deas ever intended to abandon his lien, and look 
alone to the personal credit of Chantron. __ 

7. It results from what we have said, that the lien of the 
defendant in error is paramount to that of Montandon & Co., 
who took an assignment of the lease to their use, on the 15th 
February, 1845, subsequently to the completion of the build- 
ing, and the recording of the contract. between Deas and 
Chantron. They must, as we have seen, be chargeable with 














JANUARY TERM, 1848. 47 

Montandon & Co, v. Deas. 
notice of the prior lien, and the trustee in their behalf, to 
whom Chantron assigned, takes the lease cum onere. 

8. There is no evidence that the notes on Hutchings were 
ever realized, or that any portion of them ever was, or ever 
can be collected. But on the other hand the proof shows 
the notes not collectable. There is no negligence on the 
part of Deas, such as appeared in the case cited by appellant’s 
counsel, (10 Ala. Rep. 535,) which could charge him on ac- 
count of them, and if any sum has been realized wpon them, 
the same, upon accounting before the master, will be regard- 
ed in ascertaining the amount due, so that in our opinion, 
the demand against Hutchings, transferred as collateral, 
can furnish no objection to the remedy sought by complain- 
ant below. 

9. It is insisted, that as Chantron is an indispensable par- 
ty, and was examined as a witness by the complainant, no 
decree should have been rendered without excluding his tes- 
timony, and if that be excluded, the proof does not warrant 
a decree. True, the rule is stated to be, that a complainant 
cannot have an adverse decree against a defendant whom 
he examines as a witness, but must rely upon the evidence 
furnished in the usual way by his answer. Walker et al. v. 
Gibbs and Labuzan, 10 Ala. R. 136; Palmer v. Van Doren, 
2 Edw. Rep. 192. But the rule does not extend to defend- 
ants who stand indifferently liable to both parties 10 Ala. 
136. In Carter v. Hawley, Blunt’s Ambler, 583, n. 3, Lord 
Hardwicke says, “The rule of this court differs from that of 
law, because there are several cases where the complainant 
must make parties of those defendants whom he must -ne- 
cessarily examine as witnesses, as in the case of trustees, &c., 
for though the legal estate is vested in them, they are not 
materially interested.”’ Nor does the principle of the rule 
extend to cases where the defendant has admitted in his an- 
swer the facts charged in the bill, or where they have been 
taken for confessed against him. Bradley v. Root 5 Paige, 
636. The same doctrine is held in Lupton & Pearsoll v. Lup- 
ton et al. 2 John. C. 614, by Kent, Chancellor, and it is conso- 
nant with the practice of the chancery courts, which dis- 
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countenance technical objections to depositions, on«the 
ground that the witnesses were parties tothe suit. 5 Paige, 
638. In the present case Chantron confessedly owes a just 
debt, both to complainant below and Montadon & Co., and 
the question is, which debt shall have the prior lien upon his 
leasehold interest. He is indifferent then between the par- 
ties, as in the event of the success of either, the property 
goes to pay his debts. His interest is balanced. See Wright 
v. Wright, 2 McCord’s Ch. Rep. 205 ; Alston’s Ex’rs v. Jones, 
1 Murphy, 45; Sharp v. Morrow, 6 Monroe, 305. But so 
far as we are advised, no objection was made in the court 
below to his competency as a witness, and is raised for the 
- first time in thiscourt. It may well be questioned whether 
the objection is well taken. 

10. Once more—It is contended further by the appellants, 
that the decree is erroneous, as no refunding bond was re- 
quired to be given for the benefit of Bassford, one of the par- 
ties secured in the trust deed to Dumee for the benefit of 
Montandon & Co., and others. The answer to the objec- 
tion is, that Bassford is not an indispensable party, being re- 
presented by Dumee, the trustee, who is a resident citizen. 
Walker et al. v. Miller & Co. 11 Ala. Rep. 1067. Besides it 
is shown that Montandon & Co, own the demand formerly 
owned by Bassford, and that the decree is really not against 
Bassford. In such case, we think the statutary refunding 
bond may be dispensed with, as the decree would stand had 
the suit been dismissed as to Bassford. 

We are unable to see any error in the record, and the de- 
cree of the chancellor is affirmed. 
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CRUTCHFIELD v. HAYNES, HOUSTON, er at. 


1, A payment and satisfaction of an execution, by the sheriff, is a discharge 
of the judgment, and no execution can afterwards rightfully issue upon it, 
for his re-imbursement. 

2. A trustee cannot purchase a title adverse to his cestui que trust, but his 
purchase will be considered as made for the beneficiaries under the deed. 
He may discharge a prior incumbrance for the benefit of the estate, and 
reimburse himself out of the trust property. 

3. The title of a purchaser from the trustee, should not be disturbed, when 
the latter is able to respond in damages to the cestui qne trust. 

4, When a cestui que trust assents to a violation by the trustee, of his duties, 
his interest in the trust estate will be subjected to the protection of the 
trustee. . 


Error to the Chancery Court of Benton. Before the Hon. 
W. W. Mason, Chancellor. 


Tue bill, which was filed by the plaintiff in error, alledg- 
es, that on the 5th October, 1839, the defendant Haynes, 
executed a deed of trust, the defendant Houston being the 
trustee. The deed recites, that Haynes was indebted to 
Crutchfield in the sum of $2,507. That part of this sum 
was secured by a previous deed of trust, executed by Haynes 
to one Hoker as trustee, to secure that and other debts, due 
to other persons, which are described. The deed conveyed 
certain slaves, houses and lots, and other property. That 
certain of the slaves described in the bill, were sold under 
executions, upon judgments in favor of Choice, Harben & 
Co., which it is alledged had been fully satisfied, and so re- 
turned by the sheriff, previous to said sale, except as to the 
costs, and that at said sale, Houston, the trustee, became the 
purchaser. That the slaves are now in the hands of certain 
persons, who are described, and who assert title to them. 
That Houston refuses to execute the trust, &c. 

7 
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The answers of Haynes, Houston and Price, set up the 
sale under the executions, in favor of Choice, Harben & Co. 
which were issued previous to the execution of the deeds, 
but that subsequently, and previous to the sale of the slaves, 
Price, the sheriff, paid the amount due, except the costs, to 
the plaintiff in execution, after which the executions were 
re-issued, and levied on the slaves, which were purchased by 
Houston, who paid the purchase money to Price, the sheriff, 
and that he subsequently sold the slaves, the woman, Sophia, 
to one Francis, and the boy Charles, to one Grant, to reimburse 
himself the purchase money paid to Price. Many other facts 
are stated in the bill, and answers, but as they do not influ- 
ence the decree of the court, need not be here stated. 

The chancellor dismissed the bill, from which this writ is 
prosecuted. 








Morean, for plaintiff in error. 

1. The question in this case is not between a defendant in 
execution and a purchaser at the sale of the sheriff—but the 
question is, whether the defendant in execution had title at 
the time of the sale by the sheriff. , 

2. The sale by Price was void and conveyed no title. 
The judgment was satisfied on the docket before the execu- 
tion issued. Boren v. McGehee, 6 Port. 432. There was 
never an actual levy on the property, but it was in Haynes’s 
possession at the time the deed was executed. Cobb v. Cage, 
7 Ala. 619. The lien of the execution became dormant by 
the payment of the judgment to the plaintiff in execution. 
Wood v. Gary, 5 Ala. R. 43, 47, 54. And no consent of 
Haynes could continue the lien. Br. Bank at Mobile v. Ford, 
13 Ala. 431. 

3. But if the execution was not void, but only voidable, 
all Houston’s rights as against bona fide incumbrancers, de- 
pend on the authority of Price to sell the particular property 
it being purely a question of title in Haynes, at the time 
of: the purchase, and Price’s right to sell and convey, (if he 
had any,) depended on the continuance and priority of the 
lien of the execution. There was no lien at the time of the 
sale. Rutland’s Adm’r v. Pippin, 7 Ala. R. 469; Boren v. 
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McGehee, 6 Port. 446; Johnson v. Cunningham, J Ala. 257; 
4 Ib. 323. 

4, But Price, as the proof shows, did not sell under the 
first execution, but under the alias; and he sold,the property 
the same day the execution issued. 

5. Price agreed with Haynes to delay the sale of the pro- 
perty, when he could have made the money. Wood v. Ga- 
ry, supra. But if the agreement was void, because it was to 
do an illegal act, (2 Johns. Rep. 193; Hudson v. Wilkins, 7 
Greenl. 113; Ayres v. Hutchins, 4 Mass. 370; Churchill v. 
Perkins, 5 Mass. 541; Id. 585;) no authority was conferred 
on Price to continue the lien, or to hold the property subject 
to sale—and the rights of the cestwis que trust must prevail. 
And Price had no right to keep the execution open for his 
benefit. 5 Hill, 336. 

6. Houston cannot claim under his purchase, because, as 
trustee he had full knowledge of the incumbrance, and knew 
that the judgment was satisfied. Boren v. McGehee, supra. 











* sF. Rice, for the defendant in error. 

1. The deed of trust to E. L. Woodward as trustee, being 
subsequent to the deed of trust under which complainant 
asks relief, being for the same property, and being for the 
benefit of the complainant, and being assented to by him, is 
a bar to the relief he seeks. As a party to this subsequent 
deed, the complainant is estopped from denying the truth of 
its recitals and admissions. 

2. The mere private receipt of a plaintiff in a judgment, to 
his attorney, for the amount of the judgment, although spread 
on an execution docket, cannot be regarded as the satisfac- 
tion of the judgment, or equivalent to a return of satisfaction. 
It is at most prima facie evidence, that the attorney hasad- 
vanced the money to his client. Such a receipt cannot pre- 
vent the issuance of another execution, because it is not tan- 
tamonnt to an assertion by the sheriff, that the execution is 
satisfied. Gilchrist v. Branch Bank at Montgomery, 11 Ala. 
Rep. 408. 

' 3. The costs of the clerk of the circuit court were cer- 
tainly unpaid, and not collected when the alias execution is- 
sued, and this would sustain the sheriff’s sale made under a 
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levy indorsed on the original fi. fa. and also on the alias, in 
the absence of any fraud. Even if the sale was voidable, the 
complainant shows no right in equity to avoid it, and thus 
entail a heavy loss upon his own trustee, who has acted in 
the most perfect good faith. McNutt v. Wilcox, 3 How. 
Miss. Rep. 417; Fournier v. Curry, 4 Ala. R. 321; Aber- 
crombie v. Chandler, 9 Ala. Rep. 625. 

4. As to the right of any trustee to purchase, even at his 
own sale, see Creagh et al. v. Savage, 9 Ala. Rep. 959. But 
the trustee in this present suit, buys at a sale made by the 
sheriff under an execution having a lien paramount to the 
deed of trust. 

5. The other cestwis que trust were necessary parties. 
They are not so numerous as to admit this complainant to 
dispense with them. This objection is taken in Houston’s 
answer, &c. &c. 

6. The delay of the complainant in filing this bill, and all 
his other acts touching the matters in controversy, are suffi- 
cient to defeat his claim in a court of conscience, which is a 
name for the court of chancery. 








DARGAN, J.—A trustee cannot, by buying the trust es- 
tate, under a prior mortgage, lien, or incumbrance, acquire a 
title adverse to his cestui que trust. 5 John. Ch. Rep. 409; 
4 Paige’s Rep. 578; 6 Dana, 176; 10 Ala. Rep. 185. But 
it is equally true, that a trustee is clothed with all power ne- 
cessary to protect the trust estate, and may discharge a prior 
incumbrance for the benefit of the estate ; and will be enti- 
tled to be re-imbursed out of the proceeds of the trust pro- 
perty. See 10 Ala. Rep. 185. If this were not the law, a 
trustee could not protect the trust property for the benefit of 
the cestui que trust. 

From these rules it follows, that the purchase of Houston, 
who was the trustee, inured to the benefit of the cestui que 
trust under the deed, and the slaves purchased by him were 
still trust property, but liable to refund to him the amount 
he advanced at the sheriff’s sale, if the execution, at the time 
of the sale, was a subsisting lien on the slaves, which was 
elder than the deed of trust. The legal title, however, under 
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any circumstances, was vested in Houston, and his purcha- 
sers of the two slaves, Sophia and her child Charles, by their 
purchase, acquired the legal titlke—they paid a fair price— 
Houston, the trustee, has received the money, and it is neither 
alledged, nor shown, in any way that he is unable to account 
for the money he received on the sale of the two slaves. 
The equity of the purchasers therefore, as against Houston, 
is equal to the equity of the cestuis que trust, and they hav- 
ing the legal title by a fair sale, from the trustee, and he able 
to respond either to the cestuis que trust, or to the purchasers, 
the title of the purchasers should not be disturbed. 

But the question is, shall Houston, the trustee, be permit- 
ted to retain the money he received from the purchasers for 
Sophia and her child, to indemnify him for the money he 
paid the sheriff, Price, at the sale of the slaves by him, un- 
der the execution in favor of Choice, Harben, & Co., against 
Haynes, the grantor in the deed of trust. The execution 
was older than the deed, and was a valid lien on the slaves, 
at the time the deed was executed. But it is admitted by 
the answers of Haynes, Houston and Price, that after the 
deed was executed, Price, the sheriff, advanced the money 
to the plaintiff in the execution, to avoid the consequences of 
his neglect to make the money. This advance by him was 


a satisfaction of the judgment in law, to the extent of the 


money advanced, and no execution could rightfully issue to 
indemnify Price, the sheriff. See 8 Ala. Rep. 314; 6 Port. 
445; 4 Ala. 323; 1 Ala. 227. It is true, that as no satis- 
faction appeared of record, if a sale had been made toa stran- 
ger, who had no notice of the satisfaction of the judgment, 
his title would have been good. See Boren v. McGehee, 6 
Porter, 445, and 4 Ala. 223. 

But we have seen that Houston, being a trustee of the 
slaves, the question of title between him and his cestwis que 
érust cannot arise; for all his acts must be treated as enuring to 
the benefit of the beneficiaries under the deed ; and he cannot 
buy upa title adverse to his cestui que trust. The only ques- 
tion that can arise is, was the execution a valid lien on the 
slaves, at the time they were sold by the sheriff under it? 
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Beyond doubt it was not. The payment of the money by 
Price, from whatever motive it was done, operated as a sat- 
isfaction of the judgment, to the extent of the payment ; and 
the execution, so far as it was paid, could no longer operate 
asa lien on the slaves. Houston, the trustee, in bidding for 
the slaves, and paying the amount bid to the sheriff, dis- 
charged no lien except the amount of the cost of the execu- 
tion, which was not paid by Price, and therefore he cannot 
retain against the cestui que trust the amount thus paid by 
him. 

‘It isnot even alledged in the answer of Houston, that he 
did not know at the time the slaves were sold by the sheriff, 
that Price had advanced the amount due the plaintiffs in the 
execution; but on the contrary it is admitted that he had 
been informed that Price had advanced to Choice, Harben & 
Co. the amount due them on the execution. It was then 
the duty of Houston, as trustee, to have resisted the sale of 
the slaves under the execution, and not to have become the 
purchaser under it; for he knew of the payment made by 
Price, and the execution could no longer retain the lien 
on the slaves as against him, or the cestui que trust un- 
der the deed, and he cannot be protected by law, further 
than the execution was a lien on the slaves, and which ex- 
tended to the cost only. 

It is true, that if Crutchfield knew that Price had advanc- 
ed the money to Choice, Harben & Co., and also the sale by 
the sheriff, and assented to it, then his interest in the trust 
fund would be subjected to indemnify the trustee, Houston ; 
for the rule is, that if a cestui que trust assents to the viola- 
tion of the duties of the trustee, his interest in the trust es- 
tate must be subjected to the protection of the trustee. 1 
Beavan’s Rep. 129. But there is no proof, independent of 
the answer, that Crutchfield knew of the payment of the 

~ money by Price, the sheriff, to Choice, Harben & Co., or 
that he knew of, or assented to the sale of the slaves by the 
sheriff, and as the answers are not responsive to the bill, set- 
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ting forth these facts, the bill requires they should be prov- 
ed, independent of the answer. 

From this view it results, that the decree must be re- 
versed, and the cause remanded for further proceedings. 








Cuitton, J., not sitting. 


¢ 





BEALL AND BEALL v. WILLIAMSON, 


i. The validity of a mortgage executed in Georgia, must be determined by 
the law of that State, and in the absence of proof, it will be presumed 
that the common law obtains there. 

2. The act of 1823, requiring a mortgage on property which may be remov- 
ed to this State from another State, to be recorded within twelve months, 
makes such property, if the incumbrance is not recorded, liable to the 
debts of the person in possession, *ut is silent as to purchasers; a purcha- 
ser therefore, though without notice of the mortgage, is not within the in- 
fluence of the statute, if the mortgage was valid in the State where it was 
executed. 

3. The retention of possession by the mortgagor after the law day, is not 
conclusive evidence of fraud, but may be shown to be consistent with fair 
dealing. 

4. An intent onthe part of the mortgagor and mortgagee, to defeat the cre- 
ditors of the former, in the State of Georgia, will render the mortgage 

’ frandulent, as against creditors and purchasers from the mortgagor in this 
State. 


Error to the Circuit Court of Lowndes. 


Derinve fora slave, by the plaintiffs in error, before the 
Hon. E. Pickens. 

The questions of law arise out ofa bill of exceptions, pre- 
senting the following State of facts. The plaintiffs claimed 
through a mortgage, executed by one Fleming, in Stewart 
county, Georgia; made to secure a promissory note of the 
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same date, for $725. The mortgage bore date in April, 
1842, and the law day was one day after. It was proved, 
Fleming owed plaintiffs the debt at the time, and was also 
indebted to other persons, and if there was any balance left, 
after paying them, it was to be secured to Fleming, against 
‘his other creditors. 

In the fall of 1842, after default had been made, Fleming 
left the State of Georgia secretly, and without the consent of 
the plaintiffs, and came to Lowndes county, in this State, 
and they ascertained his residence here, about twelve months 
after. On the 16th December, 1843, Fleming sold the slave 
sued for to one Carter, for a valuable consideration, without 
notice of plaintiffs’ mortgage. One witness proved the slave 
to be worth $900, and Fleming, who was introduced as a 
witness, stated it was worth about $1400. The court charg- 
ed, that if the defendant purchased the slave without notice 
of the mortgage, the plaintiff could not recover. That if there 
was an intention on the part of Fleming, at the time he made 
the mortgage, to defeat his other creditors, and such inten- 
tion was known to the plaintiffs, and assented to by them, 
the plaintiffs could not recover. 'To these charges the plain- 
tiffs excepted, and now assigns for error. 








T. H. Warts, for plaintiffs in error. 

The questions arise on the charges given by the court be- 
low, as shown by the bill of exceptions. 

I.—1. There is no statute in this State requiring mortga- 
ges made in another State, to be recorded, except the statute 
of 1823, found in Clay’s Dig. 255,§ 1. This statute ren- 
ders the mortgaged property liable to the payment of debts 
contracted by the holder thereof, unless recorded within 
twelve months after removal here. It has no application to, 
and does not protect purchasers, without notice of the mort~ 
gaged property. 

2. After the law day, or failure to pay, the mortgagee has 
acomplete legal title to the mortgaged property; and the 
mortgagor has a bare equity of redemption. See Hopkins v. 
Thompson, 2 P. 433; 2 Story’s Com. Eq. $1030-31; 4 
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Kent, 154; Coker v. Pearsall, 6 Ala. 542: Willis & Co. ¥. 
Bank, 5 Ala. 770. The possession of the mortgagor is con- 
sistent with the rights of the mortgagee. See case last cited 
above. 

3. If the mortgagor sells, he can convey no more title than 
he possesses, viz: an equity of redemption. Caveat emptor 
applies with all force in such a case; and the rights of the 
mortgagee are not affected by the sale. See 4 Kent, 161; 
2 Story, 372, § 1030-31 ; Williamset al. v. Merrill, 11 Wend. 
81; Prescott v. DeForest, 16 Johns. 159; Everet v. Coffin, 
6 Wend. 609. See particularly Saltus v. Everett, 20 Wend. 
267. See also, Hoffman v. Caron, 22 Wendell, 2865; 
Swift v. Fitzhugh, 9 Porter, 70; Smoot v. Fitzhugh, 9 
Ib. 74. 

II. The second charge is wrong. Fraud does not 
consist merely in intention—there must be coupled with such 
intention an act to make it fraudulent. The charge assumes: 
as law, that the intention of Fleming, without being coupled 
with an act, would be fraudulent in him; and would affect 
the rights of plaintiffs, if merely assented to by them. But 
mere assent to the fraud of another, would not affect their 
tights—there must be some act coupled with the assent. 
1 Story’s Eq. 197-99. 

III. But if the last charge is right, the first being clearly 
wrong, this court must reverse, because it cannot undertake 
to say, under the influence of which charge the jury found 
the verdict for the defendant. 








. 


T. J. Juper, for defendant in error. 

I. It might be contended, if it were necessary, that the 
spirit and meaning of our registration acts required, that 
plaintiffs’ mortgage should have been recorded in this State, 
after the removal therein of the property mortgaged, to make 
it valid against creditors and purchasers without notice.— 
See Clay’s Dig. 255, § 4, 5. See also the reasoning and de- 
cisions of Chief Justice Marshall, in Hodgson v. Butts, 3 
Cranch, 155, relative to the construction of the Virginia sta- 
tutes of registration. 

2. But independent of all statutory regulation, the first 
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charge given was clearly correct. For where personal pro- 
perty is mortgaged, and remains in the hands of the mortga- 
gor, if he sell it to a bona fide purchaser without notice, such 
sale is valid. It is on the principle, that “the mortgagee is 
under no necessity of taking such a security, and if he does 
take it, upon him lies the peril of fraud in the mortgagor, be- 
cause he is the party who has reposed the trust, and given 
the mortgagor the opportunity of injuring an innocent third 
person.” See Lewis and Lewis v. Stephenson, 2 Hall, 63, 
which is precisely in point, and decisive of the present case. 
4, But the first charge given was correct for another rea- 
son, viz: Plaintiffs ascertained the residence of Fleming, the 
mortgagor, within twelve months after his removal from Geor- 
gia; they made no efforts to foreclose their mortgage, but 
permitted Fleming, the mortgagor, and Carter, the vendee of 
Fleming, and vendor of defendant in error, to retain posses- 
sion of the property for-years, and thereby conferred upon 
them the apparent right of property, or right of disposal. 
This precludes them from recovering against defendant, who 
isan innocent purchaser without notice. See Dyer v. Pear- 
son, 3 B. & C. 2; 4 D. & R. 38; and Mowry et al v. Walsh, 
8 Cowan, 238; See also Saltus and Saltus v. Everett, 20 
Wend. 267, which case is cited and mainly relied on by plain- 
tiffs in error. 
5. Caveat emptor does not apply to acase of purchase like 
the present ; and the authorities cited by the plaintiffs in er- 
ror, do not establish the proposition that it does. 











COLLIER, C. J.—The mortgage under which the plain- 
tiffs claim the slave in question was executed in Georgia, 
and its validity must be determined by the laws of that 
State. It is well settled in this court, that in the absence of 
opposing proof, it will be intended that the common law of 
England, so far as applicable to our institutions, is in force 
at least in the States once subject to its influence. Applying 
the principles of this system, and we can discover nothing to 
affect the operation of the mortgage where it was made ; in- 
deed, it is not denied that it was valid in Georgia. Assum- 
ing this to be the case, it must be an operative security in 
this State, unless there be something in our laws limiting or 
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prohibiting its effect. The registration of deeds of every 
description is a matter exclusively of municipal regulation, 
and we cannot know what the legislature of a sister state 
have enacted upon the subject. The question then is, whe- 
ther any statute of this state impairs the operation of the 
mortgage as against the defendant ? 

It is enacted by the act of 1823, “to prevent fraudulent con- 
veyances,” that “all property mortgaged, or under any deed 
of trust, or other legal incumbrance, which may afterwards 
be removed to any county in this state, shall be liable to the 
payment of any debts which the holder of such mortgaged 
property may contract, after his settlement in such county ; 
unless the mortgage, deed of trust, or incumbrance covering 
such property removed as aforesaid, shall be duly recorded 
in the clerk’s office of the county court of the county to 
which such property may be removed, within six months; 
unless the person bringing such incumbered’ property into 
any county in this state, shall have removed from another 
state, in which case, one year shall be allowed for the record- 
ing of any such mortgage, deed of trust, or other legal incum- 
brance, after such settlement as aforesaid.” Clay’s Dig. 
255, § 4. The time prescribed by this act, within which a 
‘legal incumbrance” on property brought from another state 
to this, must be recorded, is one year after the “ settlement” 
of the party bringing it; and the consequence of a failure 
thus to record the incumbrance, is a liability of the incum- 
bered property to the payment of the debts of the holder, 
contracted after his settlement here. In no just sense can the 
purchaser of mortgaged property removed to this state, be said 
to be the creditor of his vendor. No debt is created in his fa- 
vor, and if the property is delivered and paid for, the trans- 
action is closed ; but if the purchase money is not paid, the 
vendor becomes a creditor pro tanto, and the vendee trusts 
him for the validity of the title and the soundness of the chat- 
tel. The mere contingency that there may be a breach of 
these latter stipulations, cannot make the vendor a debtor of 
the vendee, until it actually occurs; and the liability of the 
vendor in the present case, does not become complete until 
the plaintiffs recover the slave. In Avent v. Read, 2 Stew. 
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Rep. 488, it was held, that the act of 1811, which made the 
registtation of deeds necessary as against subsequent and 
bona fide purchasers and mortgagees without notice, did 
not apply to creditors ; and that consequently a purchase at 
a sale by a sheriff under fiert facias, with notice of the deed 
acquired after the judgment and levy, would stand in the 
same predicament as if he had purchased under a contract 
with the defendant in the judgment. 

It has been decided, where a mortgage of personal proper- 
ty is recorded according to the laws of the state where it 
was executed, if the mortgagor afterwards move into another 
state, and take with him the property, registration of the 
mortgage in the latter state is not necessary to its validity. 
Offutt v. Flag, 10 New Hampshire Rep. 46. See also, 
Harmon v. Tuft, 1 Tyler’s R.9; Bruce’s Administrators v. 
Smith; 3 Har. & Johns. Rep. 499. By a statute of 
Maryland, a mortgage of personal property, of which the 
mortgagor retains possession, is void so far as the rights of 
cfeditors are concerned, unless acknowledged and recorded 
as therein directed ; but although not recorded at all, or with- 
in the time, it has been held effectual against the mortga- 
gor and all claiming under him. Claggett v. Salmon, 5 G. 
& Johns. Rep. 314. The citations we have made abundant- 
ly show, that the effect of an omission to register a deed 
must depend upon the terms of the statute which makes re- 
gistration necessary ; and that it does not follow, if an unre- 
corded deed be void against creditors, it is inoperative against 
purchasers without notice. 

In the P. & M. Bank of Mobile v. Willis & Co. 5 Ala. R. 
770, it was regarded as an established principle, that in the 
¢ase'of a mortgage of chattles, the retention of possession by 
‘the mortgagor up to the period of forfeiture, is entirely con- 
sistent with the deed, although there is no express stipulation 
‘to’that effect ; and of consequence it does not make the se- 
‘curity prima facie fraudulent. We also said, “It may be 
‘conceded that it is in general the duty of the mortgagee to 
avail himself of his security when the mortgage becomes for- 
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feit, and if he delays the institution of a suit for an unrea- 
sonable time, or fails to possess himself of the mortgaged pro- 
perty, the inference will be, in a controversy between him- 
self and a stranger, that the debt has been paid; but this isa 
mere presumption, and may be repelled by evidence.” “If 
the transaction was fair in its inception, it cannot be denoune- 
ed because the mortgagee has not availed himself of his 
rights secundum stricti judice.” See casescited in the opin- 
ion; also, Ravesies v. Alston, 5 Ala. Rep. 297; Dubose v. 
Dubose, 7 Ala. Rep. 235; Elmes v. Sutherland, Id. 262; 
Holbrook v. Baker, 5 Greenl. R. 309; Shurtleff v. Willard, 
19 Pick. Rep. 202. It was added, that it might be proved 
“that the indulgence of the mortgagee was compatible with 
fair dealing, and induced by no intention to favor the mort- 
gagor to the prejidice of his creditors. It must, from the 
very nature of the case, be a question of fact for the solu- 
tion ef'the jury, what length of time, unexplained, would 
make the mortgagor’s possession conclusive evidence of 
fraud on the part of the mortgagee.’’ Marden v. Babcock, 2 
Metc. R. 99. Inthe case at bar, it could not be predicated 
of the neglect of the mortgagees to take possession of the 
slave in Georgia upon the maturity of their debt, that it was 
satisfied, or that the mortgage was fraudulent in its creation. 
As it respects the possession of the mortgagor in this state, it 
does not appear that the mortgagees were aware of his loca- 
tion until about the time he made a sale to the person under 
whom the defendant claims, so that no conclusion prejudi- 
cial to the plaintiffs rights, can be drawn from the mortga- 
gor’s possession after he left Georgia. It should have been 
referred to the jury under a charge adapted to the facts, to 
determine whether the mortgage was fraudulent when exe- 
cuted, or whether it had not become inoperative against:a 
purchaser without notice by something post factum. 

In Doe ex dem Duval’s heirs v. McLoskey, 1 Ala. R. 708, 
it was held, that the mortgagee, in the absence of a stipula- 
tion to the contrary, is entitled tothe possession of the mort- 
gaged property, at least from the time the mortgage is for- 
feited; and may either sue at law to recover the debt, or.the 
the mortgaged estate ; or he may go into equity and obtain 
a decree of foreclosure and sale. This being the case, the 
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title of the mortgagee after forfeiture, is a legal one, and that 
of the mortgagor reduced to a mere equity, and to a purcha~ 
ser from: the latter the doctrine of cavcat emptor applies ; for 
it is settled that this principle will prevent a divestiture of 
legal rights, although equitable interests may be lost by a 
sale to a bona fide purchaser without notice, by one having 
the legal estate. ‘T'aylor v. Stone, 2 Munf. Rep. 314. The 
case of Lewis and Lewis v. Stephenson, 2 Hall’s Rep. 63, 
certainly determines that the possession of the mortgagor 
will give to a bona fide purchaser from him, without notice, 
a title which will defeat the mortgagee. We are however 
constrained to think, that that decision was influenced by a 
statute of New York, which considers a mortgagor in posses- 
sion as invested with a legal title, and gives to the mortgagee 
aremedy in equity only. But however this may be, it rests 
upon reasoning altogether unique, and we cannot recognize 
its authority. See Saltus v. Everett, 20 Wend. R 267. 

2. If it was intended by the mortgagor, when the mort- 
_ gage was executed, to defeat his other creditors, by appro- 
priating the proceeds of the mortgaged property, above what 
was necessary to pay the plaintiff’s debt, to his own use; and 
this intention was known to the plaintiffs, assented to, and 
promoted by them, then the mortgage is void under the 2d 
section of the statute of frauds. Clay’s Dig. 254,§ 2. The 
fact that the mortgagor was indebted to the mortgagees, will 
not support the security to the extent of that indebtedness, 
if it was not made bona fide. Where there is an actual in- 
tention to delay, hinder and defraud creditors, participated in 
by both parties, it is fraudulent in toto, and cannot be sup- 
. ported to any extent. Moore & Paine v. Tarlton and Paine, 
3 Ala. Rep. 444; Stover v. Herrington et al. 7 Ala. R. 142; 
Boreland v. Walker et al. Id. 269; Borland v. Mayo, 8 Ala. 
Rep. 104. The second charge was in conformity to these 
views—was adapted to the facts, and is therefore free from 
error. See also, Ward v. Trotter, 3 Monr. Rep. 1; McGowen 
v. Hoy, 5 Litt. R. 239; Bucklin v. Thompson, 1 J. J. Mar. 
Rep. 226; Hundley v. Webb, 3 Id. 653; West v. Dubberly, 
N. Car. T. Rep. 38; Hawkins et al. v. Ingals, 4 Blackf. R. 
95; Briscoe et al. v. Clarke, 1 Rand. Rep. 213; Garland v. 
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Rives, 4 Rand. R. 282; Hills v. Elliott, 12 Mass. Rep. 26; 
Hutchinson et al v. Kelly, 1 Robinson’s Rep. (Va.) 123; 
Bank of Alexandria v. Patton, Id. 500. | 

It is supposed by the defendant in error, that as the jury 
would have been justified in finding for the defendant under 
the. second charge, that the judgment cannot be reversed for 
the error of the first. All the facts were before the jury for 
their consideration, and it cannot be known whether they 
did not discard some, and give credence to others, or on 
what grounds they rested their verdict. The first charge 
may have inclined the scale against the plaintiffs, and the 
last have had no influence. In this state of inexplicable 
uncertainty as to the influences which operated upon the ju- 
ry, we cannot attribute their finding exclusively to so much of 
the ruling of the court, as is agreeable to law. The judg- 
ment of the circuit court is consequently reversed, and the 
cause remanded. 











BROWN, use, &c. v. STEELE er at., Ex’rs. 


1. An affidavit made er parte, that an account is just, and true, is not compe- 
tent testimony to prove the account, though the affidavit is made by the 

_ book keeper of the plaintiff, and he has left this country and gone to 
Europe. 


Writ of Error to the Circuit Court of Mobile. Before the 
Hon. John Bragg. 


Tue plaintiffs in error sued the defendants in assumpsit for 
goods sold and delivered to their testator. On the trial, a bill of 
exceptions was taken to the ruling of the court, which shows, 
that the plaintiffs offered as evidence to prove their account, 
the affidavit of Thomas Burton, that the entire account was 
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just and true. That the account, and affidavit attached, had 
been filed in the orphans’ court, in the settlement of the ac- 
counts of the defendants, but the account had been rejected. 
The affidavit bore date the 29th day of January, 1840. 
‘Fhomas Burton was the book keeper of the plaintiffs in er- 
ror, and in January or February, 1840, he left this country 
and went to Ireland, and has not been heard of since. 

The court rejected the testimony, and the plaintiffs ex- 
cepted. 








Pauuirs, for plaintiff in error. 
Lecxwoop, contra. 


DARGAN, J.—The circuit court properly rejected the af- 
fidavit of Burton as evidence to prove the account. It is 
true that books of account, kept by deceased clerks, and me- 
moranda, and entries made in the course of business, by any 
one whose duty it was to make such entries, or memoranda, 
and who, at the time, would have been competent to prove 
the facts thus registered, are admissible as evidence, if the 
person making such entries, or memoranda, be dead. See 
Batre v. Simpson, 4 Ala. Rep. 305, and the cases cited in 
Cowen & Hill’s Notes to 2 Phil. Ev. 675. 

But the rule is too well settled, now to be shaken, that 
memoranda, entries er parte, affidavits, certificates, or other 
papers framed by private persons, are of themselves, merely 
hearsay, aud cannot become evidence against third persons. 
See the cases collected in 2 Phil. Ev., C. &. H.’s Notes, 674. 

The voluntary affidavit of Burton, is of this character. It 
is true he was the book keeper of the plaintiffs, but the law 
did not require that the affidavit should be made, and it was 
therefore voluntary, and ex parte, and not a necessary duty 
in the course of his employment as book keeper. Even if it 
had been shown that he was dead, although the original en- 
tries in the books in his handwriting might have become ev- 
idence, yet his death could not have rendered this affidavit 
legal proof. 

Let the judgment be affirmed. 
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COCKE v. CHANEY, Avm’r. - 


1, When a creditor who has received a note as collateral security, transfers 
it to another, he must be understood to have elected that mode of pay- 
ment, and to have made the security a substitute for the debt. 


Error to the County Court of Sumter. 


Assumpsir by plaintiff in error, as indorsee of a promissory 
note, made by the defendant’s intestate, to one Scott. Be- 
fore the Hon. G. D. Frierson. 

The questions presented, arise on a bill of exceptions, 
from which it appears, that after the deceased executed said 
note, he passed to Scott as collateral security, a note on three 
persons, for $1,200, and that Scott passed the collateral to 
one Wood, for a valuable consideration. That suit was 
brought, judgment obtained upon it, and execution returned 
no property found. It was proved, that two of the makers of 
the collateral, had been discharged in bankruptcy, and the 
third was insolvent, but that his wife had considerable sepa- 
rate estate, and the judgment might probably be worth some- 
thing. 

The court charged, that Scott, by passing the collateral, 
adopted it as a payment, and thereby extinguished the de- 
mand sued on; and refused to charge, that by the transfer of 
the collateral, Scott became liable to account only for ‘its 
value. . 

The plaintiff excepted, and assigns the charge, and refusal, 
as error. 


R. H. Smrru, for plaintiff in error. 

The value of the collateral security, and not the amount 
on the face of the note, was the measure of deduction that 
defendant was entitled to. Cortelyon v. Lansing, 2 Caine’s 
9 
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Cases, 199; Id. 214; Garlick v. James, 12 Johns. Rep. 146 ; 
Ingalls v. Lord, 1 Cowen, 240; Strong v. Strong, 6 Ala. R. 
345; 3 Campbell, 477. 

St. John v. O’Connel, 7 Port. 481-2, shows that the mea- 
sure of damages in trover is the rule to apply to this case. 








F. S. Lyon, contended that the plaintiff could not recover 
without first offering to return the collateral paper. Pope & 
Hickman v. Nance, 1 Stewart, 354; Russell v. Hester, 10 
Ala. 535; Trotter v. Crockett, 2 Porter, 401. 


COLLIER, C. J.—In Trotter v. Crockett, 2 Porter’s Rep. 
401, it was said, that where a bill or note has been trausfer- 
red as a-conditional payment or collateral security, its return 
is not necessary to entitle the creditor to institute an action 
on the original demand. That although a double satisfaction 
cannot be had, yet the creditor may take and hold several 
securities for the same debt, and ought not to be compelled 
to yield up either, until the debt is paid. But if he transfers 
a note thus held, so that in legal presumption he has derived 
a benefit from it, then, unless he regains it and have it ready 
to deliver to the defendant, his recovery will be limited or 
defeated according as the paper transferred may be for a less 
or greater amount than the debt intended to be secured. 'T'o 
sustain these conclusions, the court cite 1 Cranch’s Rep. 181; 
1 Wash. C. C. Rep. 156; 2 Wheat. Rep. 390; 1 Port. Rep. 
260. In Harris v. Johnston, 3 Cranch’s Rep. 311, Chief 
Justice Marshaly employs this language: ‘On the second 
exception, the material point to be decided is, whether an 
action can be maintained on an original contract for goods 
sold and delivered, by a person who has received a note as a 
conditional sce and has passed away that note. Upon 
principle, it would appear that such antaction could not be 
maintained. ‘The indorsement of the note passes the pro- 
perty in it to another, and is evidence that it was sold for a 
valuable consideration. If, after such indorsement, the seller 
of the goods could maintain an action on the original con- 
tract, he would receive double satisfaction.” 'T'o the same 
effect is Kearslake v. Morgan, 5'T. Rep. 513; Patapsco Ins. 
Co. v. Smith, 6 H. & Johns. Rep. 166; Coursey v. Baker, 7 
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Id. 32; Glenn v. Smith, 2 G. & Johns. Rep. 493. See also 
Oliver v. Gray, 1 H. & Gill’s Rep. 220; Wyman v. Rae, 11 
G. & Johns. 416; Hamilton et al. v. Cunningham, 2 Brock. 
Rep. 250; Chew v. Chinn, 7 Lou. Rep. N. 8S. 532; Hunt 
v. Nevers, 15 Pick. Rep. 500; Howard v. Ames, 3 Metc. R. 
308 ; Bowditch v. Green, Id. 360; Exeter Bank v. Gordon, 
8 N. Hamp. Rep. 66; Payne v. The Commercial Bank of 
Natchez, 6S. & Mar. Rep. 24. In an action of trover for 
the conversion of a note, it has been held that the measure of 
damages is the amount due on its face, unless it is proved 
that it is of less value. Ingalls v. Lord, 1 Cow. Rep. 240; 
St. John v. O'Connell, 7 Port. Rep. 466; Romig v. Romig, 2 
Rawle’s Rep. 241; Rogers v. Crombie, 4 Greenl. Rep. 276. 

If it were competent in a case like the present, to show 
that the creditor transferred the note at less than its nominal 
amount, in the absence of all proof upon the point, it cannot 
be presumed from the fact that the makers of it were insolvent 
at the time of the trial, that he disposed of it at a deprecia- 
tion; but the reverse must be taken as true. 

Where one debt is transferred as collateral security for an- 
other, the creditor becomes an agent for the collection, and 
the amount collected after deducting costs and other charges, 
should be credited on the debt intended to be secured, (Chew 
v. Chinn, ut supra ;) and if he transfers the security, he of 
course appropriates it to his own use, and to the extent of its 
nominal amount, the sum received for it, or its value, the 
debt will be extinguished. We will not stop to consider 
which of these rules furnishes the criterion for adjusting the 
credit to which the debtor under such circumstances will be 
entitled, as the facts of the case before us, do not require suth 
an examination. If, as it was decided in Harris v. Johnston, 
and several of the cases cited, that the assignment of a note 
received as a conditional payment, implies that the creditor 
has received for it, a valuable consideration, and will bar an 
action for the recovery of the original debt, we can conceive 
of no difference in principle between such a case and the 
present, where the note was received as collateral security. 
In either case, if the creditor, instead of collecting the secu- 
rity and applying the proceeds, transfers it, he must be un- 
derstood to have elected that mode of obtaining payment, 
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and to have made the security a substitute for the debt ; and 
if, under such circumstances, he could recover the debt, “he 
would receive double satisfaction. The mere fact that the 
security had proved unavailing, and the creditor was liable to 
his assignee for the payment of it, cannot require the applica- 
tion of a different principle ; he should actually have regained 
possession of it, so that he could return it to his debtor upon 
the debt being paid. Besides non conséat, that he will ever 
be called on for payment, or if he is, that he will not avoid a 
recovery. 

This view is in harmony with the ruling of the county 
court, and its judgment is consequently affirmed. 














HETHERINGTON v. BR. BANK AT MOBILE. 


1. A direction by the creditor, to suspend proceedings upon an execution a- 
gainst the principal debtor, until further orders, no levy having been made, 
and there being no consideration for the delay, does not release a surety. 


Error to the Chancery Court of the 5th Chancery District, 
and Southern Division of the State of Alabama. Before the 
Hon. A. Crenshaw. 


Tue complainant alledges in his bill, that about the 18th 
March, 1844, the Branch Bank at Mobile recovered two 


judgments against Samuel Johnson, one for $694 04, besides 
cost ; the other for $591 90. That executions issued there- 
_ @n, and came into the hands of the sheriff of Monroe, about 
the 5th of April, 1844, and that the said executions were 
levied by the sheriff of Monroe, on slaves, the property of 
Samuel Johnson. That said Johnson, with the complainant 
as his security, executed two forthcoming bonds for the de- 
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livery of the slaves on the first Monday in July, 1844. That 
the slaves were not delivered according to the terms of the 
bonds, and they were returned forfeited. That executions 
were issued on said bonds against said Johnson and com- 
plainant, returnable to the fall term, 1844, being issued a- 
bout the 12th July, 1844. ‘The bill further charges, that 
Johnson, the principal, applied to the Bank, and to Mr. Blount, 
the attorney of the Bank, for a stay of execution, and that 
by some arrangement, or contract, made with the Bank, the 
sheriff returned said execution stayed by order of the plain- 
tiff. That other executions were issued on said forthcom- 
ing bonds in November, 1844, and were then in the hands of 
the sheriff. ‘That Johnson, the principal, had removed his 
property from the State. That the stay of the execution 
was without the knowledge or consent of the complainant, 
who was a security merely. That Johrson has no property 
in the State out of which the money can be made, but that 
he had property sufficient in Monroe county, from the time 
the executions issued on said bonds, in July, 1844, until No- 
vember, 1844. That the sheriff is about to levy on the pro- 
perty of complainant to satisfy said debt, and charges that 
the stay granted as aforesaid, discharges complainant from 
his liability to pay said judgments, and prays a perpetual in- 
junction. 

The Bank answered the bill, admitting the rendition of 
the judgments against Johnson, as stated in the bill; also, that 
executions issued thereon, and were levied on slaves, and that 
complainant became his security on forthcoming bonds, as 
charged in the bill. ‘That the slaves were not delivered ac- 
cording to the condition of the bonds, and they were return- 
ed forfeited, and executions issued on said bonds thus return- 
ed. The answer also admits, that Johnson applied to the 
Bank to postpone the sale of his property, representing that 
he had a good crop of cotton, and that it would be lost by a 
sale of his slaves. That the Bank refused to grant indul- 
gence, but addressed a letter to F. S. Blount, authorizing 
him to postpone the sale, so that the rights of the bank were 
not affected thereby. The answer also denies any contract, 
or agreement, whereby the payment of the debt was to be 
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postponed. ‘The answer admits, that Mr. Blount did direct 
the,sheriff to suspend proceedings on said executions until 
further orders ; and that in the latter part of September, 1844, 
the attorney addressed a letter to the sheriff, to proceed and 
make the money on said executions; which letter was left 
with the deputy clerk, to be handed to the sheriff. The 
answer denies that there was any consideration given, or re- 
ceived for the indulgence, and that the sheriff was only or- 
dered to suspend proceedings on the executions, so that no 
lien was thereby lost to the Bank. The answer admits that 
Johnson has left the State, but charges that complainant aid- 
ed and assisted him to remove, and also, that he had property 
of Johnson in his hands, and concludes with a demurrer to 
the bill. 

The testimony of the complainant shows, that Johnson 
had eight or ten slaves in his possession, at the time the exe- 
cutions issued on the bonds, and that it was ample to pay the 
debt, and that he removed from the State in the latter part 
of November, 1844, carrying his property with him, except 
two slaves, both of which have been sold; and from the tes- 
timony of the one of defendant’s witnesses, the proceeds ap- 
plied to an execution in favor of the Bank against Johnson. 

The testimony of Mr. Blount was also taken, which states, 
that he ordered the sheriff to suspend further proceedings on 
the executions until further orders; but denied that the in- 
structions authorized the sheriff to return the execution, stay- 
ed by order of the plaintiff. And he also testifies, that he 
wrote the sheriff in September, 1844, to proceed to make the 
money. 

It does not appear that there was any definite agreement, 
as to a stay of the execution, nor any consideration given, or 
received for it. The letter of the Bank to Mr. Blount mere- 
ly gives him authority to suspend the executions for sixty 
days, provided the Bank should lose no lien thereby; and 
the instructions of Blount to the sheriff, is, to suspend fur- 
ther proceedings until further orders, relinquishing no lien 
on the property. It does not appear that a levy was made 
on the property of Johnson by virtue of the executions issued 
on the forthcoming bonds, but the sheriff returned them stay- 
ed by order of the plaintiff. 
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The testimony of Mr. Blount also shows, that when he 
was informed of the return, he ordered other executions, and 
states that it was not his intention that the executions should 
be returned stayed, but that. it was his ntentioni to cause 
the money to be made on the executions, in the latter part of 
September, or the first of October. 

The Chancellor dismissed the bill, which is the matter 
now assigned for error. 











Cooper and Lest, for plaintiff in error. 

If the plaintiff in execution give time to the principal, or 
does any other act by which the security is injured, such 
act being done without the knowledge of such security, 
ought to be discharged. See Rathbun v. Warren, 10 John. 
597; Rees v. Bennington, 2 Ves. jr. 543. 

In this case, Hetherington was security on a forthcoming 
bond, and for a special purpose, to be liable upon the event 
that the plaintiff, the sheriff and clerk performed certain acts 
prescribed by law. His undertaking was to this effect. If 
the principal delivers not the property, and the sheriff makes 
return of that fact, and thereupon the clerk within the time 
reissues, and Johnson, my principal, does not then pay it, I 
will, This doctrine seems to be clearly recognized and laid 
down in Pitman on Prin. & Sec. 178, and Law Lib. vol. 30. 
The case of Sawyer v. Bradford, 6 Ala. 572, it seems to us 
was not clearly considered. 


F. S. Biount, contra. 

1. There is no evidence of a “stay of execution” being 
granted by the defendant to Samuel Johnston. The sheriff 
was instructed to ‘suspend proceedings, relinquishing no 
lien upon Samuel Johnston’s property, until further written 
-orders.”” This was nothing more than a postponement of the 
sale. 

2. Admitting a stay was granted. The answer denies 
that there was any contract, agreement or consideration 
therefor. There is no evidence denying the statements of 
the answer in this particular. 

A direction to the sheriff to stay proceedings upon an ex- 
ecution against the principal debtor, without consideration, 
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does not release the surety from the payment of the debt.” 
Sawyer v. Bradford, 6 Ala. Rep. 572. See also to the same 
point, Prout v. Branch Bank at Decatur, 6 Ala. R. 309; Le- 
verich & Co. v. Bates, 6 Ib. 480; Martin v. Pope & Son, Ib. 
532; Carpenter v. Devon, Ib. 718; Agee v. Steele, 8 ib. 
948 ; Wilson v. Bank of Orleans et al. 9 Ib. 847; Newell & 
Pierce v. Hamer, 4 How. Miss. R. 684. 








DARGAN, J.—It is not necessary to determine, whether 
a security ona forthcoming bond will be discharged if the 
creditor, after a levy is made on personal property of value 
sufficient to satisfy the debt, orders the property to be restor- 
ed to the possession of the principal debtor, without the con- 
sent of the security. But the simple question is, if the exe- 
cution is issued, but not levied, may* not the creditor grant 
indulgence to the principal debtor. The creditor not being 
bound by any contract to suspend proceedings for any defi- 
nite time, but having the entire right to proceed at any mo- 
ment to make the money ? 

This question arose in the case of McKinney v. Waller, 
1 Leigh’s Rep. 434, under circumstances very similar to the 
facts disclosed in this case. In that case an execution was 
issued, the sheriff was about to levy on the property of the 
principal, but he prevailed on the creditor to give him indul- 
gence. ‘The creditor gave the sheriff written instructions 
not to levy until he, the creditor should see him. “The sheriff 
returned—not executed, by order of the plaintiff. The prin- 
cipal debtor removed his property afterwards, beyond the 
jurisdiction of the court, and the question was, did the in- 
structions so given by the creditor relieve the security, and 
it was determined that the security was not discharged. To 
the same effect is the case of Alcock v. Hill, 4 Leigh’s Rep. 
622. ‘ 

In the case of Sawyer v. Bradford, 6 Ala. Rep. 572, this 
court held, that mere instructions by the plaintiff to the she- 
riff, to stay proceedings on an execution against the principal 
debtor, did not release the security, and also, in 11 Ala. R. 
§24, it is said, that mere gratuitous indulgence given by the 
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plaintiff to the principal after the recovery of a judgment a- 
gainst him, will not discharge a security. Nor do we see any 
reason why mere indulgence to the principal debtor, after 
judgment and execution, should discharge a security, when 
it is admitted as settled law, that indulgence merely, before 
judgment will not discharge a security. But before a se- 
curity can claim exemption from his contract and liability, 
he must show that the day of payment has been postponed 
without his consent, by acontract valid in law, and binding 
on the parties. See 2 Paige’s R. 497 ;3 Stew. 63; 2 Johns. 
Ch. R. 357; 4 Harris & McK. 41. 

In this case the executions were issued, but not levied; 
and thg order was, to suspend the execution until further 
orders. This order was not given in consequence of any 
new consideration, nor did it deprive the plaintiff of the im- 
mediate right to coerce the payment of the money at any 
moment afterwards. Such an order we do not think dischar- 
ges the security, and the decree of the chancellor is conse- 
quently affirmed. 








LAPSLEY AND NORRIS, Avw’rs, v. GOLDSBY. - 


1, The court may in its discretion, permit an affidavit to be filed of the jus- 
tice of a claim against an insolvent estate, after the day appointed for the 
examination of the claims, if a decree has not been rendered, directing 
distribution among the creditors. 

2. The indorsement on the claims, of the word “ rejected,” with the under- 
standing that no entry of the facts should be placed on the minutes of the 
court, was not such a final adjudication upon the claims, as would foré- 
close all farther action in the matter. 


10 
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Tue estate of William Rutherford being declared insol- 
vent on the 14th July, 1845, certain claims were filed in the 
clerk’s office against said estate, on the 3d May, 1845, and 
on the 9th March, 1846, the plaintiffs in error filed a written 
exception to the allowance of these claims, because-not veri- 
fied by affidavit. At the September term of the court, the 
cause was set for hearing, of which due notice was given; 
and objection being made to the allowance of said claims for 
want of the necessary affidavit, the claims were rejected, the 
judge of the orphans’ court writing upon the back of each, 
“rejected,” but no entry of their rejection was made upon 
the minutes of the court. 

At the May term, 1847, the defendant in error, who 
claimed to be the owner of the notes rejected, appeared, and 
moved for leave to file the necessary affidavit. This was al- 
lowed, though opposed by the administrators, the affidavit 
made, and the claims allowed. There was no apportionment 
of the estate, or distribution of the funds amongst the claim- 
ants, either at the September term, 1846, or at the May term, 
1847. The administrators filed an exceptive allegation, and 
now present this matter for revision. 


J. W. Larsey and W. H. Fettows, for plaintiffs in error. 
G. R. Evans, for defendant in error. 


COLLIER, C. J.—1. It is objected that the claim filed 
against the insolvent estate, was not verified by affidavit 
within the time prescribed by the act of 1843 for filing such 
claims. In Hollinger v. Holley, 8 Ala. Rep. 454, it was de- 
cided that a claim filed within the time prescribed by the 
statute, could not be rejected for want of an affidavit, unless 
an exception was taken to the claim. And in Brown & Co. 
v. Easley, 10 Ala. Rep. 564, we said, ‘“ The statute allows 
six months for filing claims, but does not in terms require an 
affidavit to be made by the claimant within that period. 
Three months longer is allowed by the act to the creditors 
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and the administrator, to examine the claims so filed, and to 
make their objections to them in writing, after which an issue 
is to be made up to try such as are contested. It follows 
necessarily, that if the claim is objected to by the creditors, 
or administrator, for want of the affidavit of the plaintiff, he 
may supply the omission at any time before the estate is by 
the statute set for final settlement.” See also Shortridge v. 
Easley, Id. 520. The eleventh section of the act referred 
to, provides that the executor or administrator of an insolvent 
estate shall make a settlement of his accounts, at such time 
(not less than nine nor more than twelve months from the 
time the estate is declared insolvent) as the court may ap- 
point ; and at such settlement the court shall adjudge to each 
creditor whose claim shall have been allowed, his rateable 
portion of all moneys then found due from the executor or 
administrator, reserving in the hands of the executor or ad- 
ministrator, money to meet the claims that may be contested 
and undecided: Further, ‘‘a similar settlement and rateable 
distribution shall be made every six months thereafter, at 
such times as the court may appoint, until the estate shall be 
finally settled and distributed.” Clay’s Dig. 194, $ 12. 

In Brown & Co. v. Easley, we said that the affidavit may 
be made “any time before the estate is by the statute set for 
final settlement ;” that is, the claim shall not be rejected if 
it was then verified. But we did not intend to be under- 
stood that the court might not allow the claimant to make 
the affidavit even after the day appointed for the examina- 
tion of the claims. We think within the time stated, the 
claimant as a matter of right may file his affidavit, and the 
court in its discretion may permit it to be filed afterwards if 
a decree has not been rendered, directing distribution amongst 
the creditors. The record does not show the rendition of 
such a decree, and consequently there is no error in allowing 
the claims to be verified. 

2. The indorsement on the claims of the word “ rejected,” 
with the understanding that no entry of the fact should be 
placed upon the minutes of the court, was not such a final 
adjudication upon the claims as would foreclose all further 
action in the matter. It might perhaps serve as a memoran- 
dum to guide the court in perfecting its decree ; but in itself 
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could not operate as a judgment. Until the claims were ex- 
amined, passed on, and the decree rendered as directed by 
the eleventh section of the act of 1843, the settlement of the 
estate, and the litigation between the creditors and the ad- 
ministrator, should be considered in fiert. A decision an- 
nounced pendente lite might be revoked, and the opposite 
conclusion embodied in the final decree. See Willis’s adm’r 
v. Willis’s heirs, 9 Ala. Rep. 330; Cunningham and wife v. 
Pool, Id. 615. 

Neither of the points made by the plaintiffs are well taken. 
We need not consider whether the interest of the defendant 
in error is so shown by the record as to make him a proper 
patty to the proceeding in this court; for however this may 
be, the writ of error should not be dismissed, but amended 
by substituting, if necessary, the name of the individual who 
filed the claims. 

Our conclusion is, that the decree must be affirmed, 











WELCH’S HEIRS v. WELCH’S ADM’R. 


1. A gift to a trustee for the use of a married woman, does not create a sep- 
arate estate in her to the property. To have that effect, it must appear 
from the conveyance itself, that it was the intention of the donor, or tes- 
tator, that the marital rights of the husband should not attach upon the 
property. 

2 Slaves cannot be emancipated by will in this state. 

3. A husband, after the death of his wife, ig not entitled to her distributive 
share of an estate. 

4, An agreement entered into by the husband of one distributee, with the rest, 
that four slaves directed to be emancipated by the will of the testator, should 
not be considered as assets of the estate, is not such an act of reduction 
into possession, as would authorize the husband to receive his wife’s por- 
tion, as a distributee, after her death, of the slaves so attempted to be set 
free. 
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~ Error to the Orphans’ Court of Dallas. 





In 1832, the last will and testament of Thomns Welch, 
deceased, was admitted to probate, and Samuel Bowden and 
Martin McElroy were appointed administrators with the will 
annexed. ‘They collected the money due the deceased in 
his lifetime, paid off the debts and legacies, and divided the 
residuum amongst the distributees, with the exception of four 
slaves. The shares, or proportions to which the female distri- 
butees were entitled were paid to their husbands, but no final 
settlement was made with the orphans’ court, nor were ad- 
ministrators discharged from their trust by any order of the 
court. The division was made amongst the distributees by 
consent. 

In November, 1847, the court proceeded to make a final 
settlement of said estate, and on proof of the payment of 
the legacies, the division of the residuum, (except the four 
slaves that will be noticed hereafter, ) to the husbands of the 
female distributees, declared the estate settled, and discharg- 
ed the administrators. 

The children of Elizabeth Cunningham, who was the 
daughter of the testator, objected to the decree, and contend- 
ed that the payment of the legacies, and the share of their 
mother in the residuum, to J. H. Cunningham, was not a good 
payment, because the legacy given to her, and her interest in the 
residuum, was the separate property of their mother, E. Cun- 
ningham, and to which their father had no right or title ; and 
therefore the payment made. to him, although made in the 
lifetime of their mother, did not discharge the administrator. 
To sustain this position, they rely on a deed executed by 
Thomas Welch, in the year 1815, and also the will. 

The deed purports to convey certain slaves, and some fur- 
niture, and cattle, to the trustees, in trust, that they will per- 
mit the grantor, Thomas Welch, during his life time, to hold, 
possess, and enjoy said property with its increase and shall 
permit the said grantee to sell, dispose, or otherwise use, all, 
or any part thereof; replacing in room of any that may be 
disposed of, or sold, other property of equal value; and from 
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and after the death of Thomas Welch, then the said trus- 
tees shall stand seized and possessed of said property, to the 
use and benefit of my daughter, Elizabeth Welch, and her 
issue, and shall thereupon convey the same to her and her 
issue forever; with the reservation, that if the said Elizabeth 
Welch should die without issue, then the property should 
return and be divided between other daughters of the 
grantor. 

In the will it is recited, that the grantor had disposed of the 
property conveyed by the deed, and being possessed of pro- 
perty equal in value, and in pursuance of the powers reserv- 
ed to the said testator, by said deed, and in fulfilment of his 
obligations under said deed, he willed to his daughter, Eliz- 
abeth Cunningham, formerly Elizabeth Welch, a quarter 
section of land; also, three slgves, with the increase of the 
females, “all to her and her issue.” 

The will also contains a clause, that if any one of his 
daughters should die, and have no issue alive, then her share 
should be divided between his other daughters. Another 
clause of the will provides, that “after the payment of the 
debts of the testator, the residuum should be divided be- 
tween his daughters, subject to the rules laid down for the 
descent of the specific legacies. 

The testator also desired, that four of his slaves should be 
liberated from bondage and set free. 

It was agreed between the husbands of the distributees, 
that these four slaves should not be considered assets of the 
estate, and the slaves were permitted to go at large, until 
after the death of Mrs. Cunningham. After the death of Mrs. 
C., one of the slaves left the State, and the husband of Mrs. 
C., and the other distributees, made a division among them- 
selves of the residue of the slaves. This division, so made, 
the court held, discharged the administrators from liability to 
the children of Mrs. Cunningham, to which they filed an ex- 
ceptive allegation. 

These matters are now assigned as error. 








G. W. Gayte, Lapstey and Warts, for plaintiffs in error. 
The questions all arise on the bill of exceptions, and the 
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plaintiffs in error say, that under the facts disclosed, the ad- 
ministrators were liable for the negroes, which were intend- 
ed to be emancipated. We arrive at this conclusion by as- 
suming these positions : 

1. The husband is not entitled to the choses in action of 
his wife, not reduced to possession at her death. Johnson’s 
Adm’r v. Wren, 3 Stew. 172; Mayfield v. Clifton, 3 Ib. 375; 
Bibb v. McKinley, 9 Porter, 636 ; Andrews & Bros. v. Jones, 
10 Ala. R. 400. 

2. This unascertained interest of the wife, in the slaves be- 
longing to the estate, which remained undisposed of at her 
death, was a chose in action of the wife—the will being ab- 
solutely void as to the intended emancipation. Trotter v. 
Blocker, 6 Porter, 269; Harrison v. Harrison, 9 Ala. 481, § 9; 
Spann v. Stewart, 1 Hill Ch. Rep. 326; Schuyler v. Hoyle, 
5 John. Ch. Rep. 196: Blount v. Birtland, 5 Ves. 515; Wild- 
man v. Wildman, 9 Ves. 174; Baker v. Hall, 12 Ib. 497. 

3. The agreement of the husband in the lifetime of his 
wife, that the slaves might be freed and not administered, 
was void for want of consideration. And for that reason in- 
effectual to bar the right of the wife’s representatives in the 
choses in action. 

At Mrs. Cunningham’s death, the persons entitled were 
changed from herself and husband to her infant children, 
and the administrators were bound to notice this fact, and to 
act accordingly. And surely this parol contract, without 
consideration, and at her death wholly unexecuted, cannot 
bar these new rights. Roper on Hus. and Wife, 225 ; Clan- 
cy on Mar. W. 122-3-4, et seq.; Bates v. Dandy, 2 Atk. 207; 
‘Barnet v. Kinaston, 2 Ver. R. 401; Johnson v. Johnson, 1 
Jacobs & Walker, 472. 

How can it possibly be contended that the administrators 
are not liable for Julia and her children, which were divided 
six or seven years after the wife’s death? 

















Yancey, for defendant in error. 

The deed of 1815 became inoperative, by the exercise of 
powers reserved in it, upto the death of the grantor. Bla- 
key v. Blakey’s heirs, 9 Ala. 391. 

The will did not revive the deed of 1815, and only reviv- 
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ed the deed of 1809, “as far as they [it] concerned and em- 
braced [his] my present property.” 

Neither the deed, nor the will, created an estate for “ the 
sole and separate use” of Elizabeth Cunningham. Carlton 
& Co. v. Banks, 7 Ala. 32. 

Both the deed and the will created a life estate in Eliza- 
beth Cunningham. Carlton & Co. v. Banks, 7 Ala. 32. 

Under the will, the husband of Elizabeth Cunningham 
had a right to reduce to possession the property devised to 
her during her life, and the administrators with the will an- 
nexed, are not liable to her heirs for a delivery of such pro- 
perty to the husband, during the lifetime of Elizabeth Cun- 
ningham. Same authority. 

The fact that Elizabeth C. was single when the deed of 
1815 was made, could not exclude the marital rights of her 
husband, when afterwards married. Id. 32, 36. 

If the trustees of the deed of 1815, became seized and pos- 
sessed, at the death of Thomas Welsh, of the property de- 
vised to the said Elizabeth Cunningham, then the adminis- 
trators cannot be held liable for the value of said property, 
on a final settlement of said estate. 

If the will should be held to be void, as to the emancipa- 
tion of the slaves, then said slaves, if administered upon, 
would fall into a general residuum of the estate, and descend 
by legal rules of descent. Alston v. Coleman, 7 Ala. 795; 
Trotter, adm’r, v. Blocker et al. 6 Porter, 306. 

If the slaves to be emancipated, shall be held to bea gene- 
ral residuum, the husbands of the children of T. Welsh, 
would be the heirs at law, in right of their wives, if the pro- 
perty was reduced to possession by them. Clay’s Dig. 168, 
§ 2. 

The husbands, being heirs at law, in right of their wives, 
their agreement with the administrator as to the disposition 
of said slaves, was such an act, as constituted a reduction to 
possession of the husband. Roper on Husband and Wife, 
178, 221, 224; Andrews & Bro. v. Jones, 10 Ala. 400, 423-4. 

An administrator cannot be made liable, on a final settle- 
ment, for the value of slaves not administered upon, under a 
claim of right to liberate them. They should be brought 

















JANUARY TERM, 1848. 81 
Welch’s heirs v. Welch’s adm’r. 

into distribution. Reynolds’s adm’r v. Reynolds’s dist., 11 

Ala. 1023. 

Where one entitled to a distributive share of an estate dies, 
previous to distribution, his personal representative must be 
brought before the orphans’ court, on final settlement. Rey- 
nolds’s adm’r v. Reynolds’s dist., 11 Ala. 1023. 

A release by the husband, of a wife’s chose in action, dur- 
ing her life, is effectual, whether for a valuable consideration 
or not. 1 Rawle’s Rep. 279; Hall v. Alexander, 9 Ala. R. 
222. 

The sale of a wife’s property not reduced to possession, by 
the husband, is the exercise of such a dominion over it as is 
a constructive reduction to possession; and it will free the 
property from her legal survivorship. Andrews & Bro. v. 
Jones, 10 Ala. 424; 4 Rawle, 474-5. 











DARGAN, J.—It is unnecessary to examine, whether the 
deed of 1815, has any influence on the property; or whether 
Elizabeth Cunningham was entitled under the deed, or the 
will, to the property bequeathed by the will; for whether 
she could claim under the will, or the deed, at her option, her 
rights are precisely the same. We might be inclined to hold, 
that her title is derived from the will, and the character and 
extent of that title limited by the deed, as referred to by the 
will; but it is unnecessary to examine any other question 
than the single one, had Mrs. Cunningham a separate estate 
in the property, under either instrument, upon which the 
marital rights of her husband would not attach? And it is 
very clear that she had no such separate estate; for admit- 
ting the property could be said to be vested in the trustees, 
in trust for Mrs. Cunningham, without further words, showing 
that it was for her separate use, the marital rights of the hus- 
band would attach upon it, and a delivery, or payment to the 
husband, would discharge the administrator. 

In the case of Lumb v. Milne, 5 Vesey’s Rep. 521, it was 
held, that the mere fact of vesting an estate in trustees, in 
trust for the benefit of the wife, did not create in her favor a 
separate estate; and in the case of Lamb v. Wragg and 
Stewart, 8 Porter, 76, this court, after a review of many of 
the authorities on this question, affirmed the doctrine of the 

11 
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‘ case from 5 Vesey, and held, that a deed conveying slaves to 
a husband as trustee in trust for his wife, did not give the 
wife a separate estate. It may be laid down as the correct 
rule of law, that the conveyance of personal property to a 
JSeme, whether sole or covert, or whether direct to .her, or 
through the intervention of trustees, in trust for her, will not 
create in her favor a separate estate, on which the marital 
rights will not attach. But in order to create a separate es- 
tate in her favor, to which the husband by virtue of his mar- 
riage will acquire no rights, the conveyance must clearly 
show, that such was the intention of the grantor, donor, or 
testator. In this case no such intention is shown, neither in 
the deed of 1815, nor in the will; therefore, the delivery of 
the property to Joseph Cunningham, the husband of Eliza- 
beth, in her lifetime, was a good payment of the legacy be- 
queathed to her, and he was entitled to receive her share of 
the residuum, if paid during her life, unless he had been re- 
strained for the purpose of making a provision in her favor. 

2, The next question arises from the clause of the will, by 
which the testator attempted to liberate four slaves, Flora, 
John, Julia, and her child. The testator expressed a strong 
desire to free them from bondage, and requested his execu- 
tors to have them set free, as soon as it could be done. It 
appears that the administrators applied to the legislature to 
have them liberated, but the legislature refused to do it. The 
administrators did not take possession of them as assets, or a 
portion of the estate, but by an agreement between the ad- 
ministrators, who were the husbands of two of the distribu- 
tees, and the husbands of the other distributees. These 
four slaves were permitted to go at large, and the ad- 
ministrators exercised no control over them. John, one 
of the slaves, is gone to Arkansas. After several years, 
the administrators and the distributees divided the others, 
with their increase, as slaves, and one was allotted to Joseph 
Cunningham, the husband of Elizabeth, but she was then 
dead, and no one has administered on her estate. 

Although the testator expressed a strong desire, that the 
four slaves named in his will, should be liberated from bond- 
age, yet it is well settled, that they were incapable of receiv- 
ing their liberty by way of a legacy, or bequest, and as they 
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have not been liberated, they are still slaves, and are a por- 
tion of the testator’s estate. See the case of Carroll and 
wife v. Brumby, administrator of Wallace, at thisterm. But 
as no disposition of them was made by the terms of the will, 
they are liable to be administered according to law, and con- 
sequently to be distributed amongst the distributees of the 
testator, and hence it is necessary to ascertain if they have 
been so administered. 

After the death of Mrs. Cunningham, the distributees di- 
vided the slaves (except John, who had gone to Arkansas) 
amongst themselves, and in this act of division, the adminis- 
trators participated, in right of their wives; but the share, or 
proportion, to which Mrs. Cunningham was entitled, was 
permitted to be received by Joseph Cunningham, after her 
death. Was he entitled, as her husband, after the death of 
his wife, to receive her proportion of these slaves? ‘This 
question has been settled by the repeated decisions of this 
court. In the case of Bibb v. McKinley & Hopkins, 9 Port. 
636, this court held, that a husband, as such, could not 
maintain a bill in equity, after the death of his wife, to re- 
cover an undivided portion of her father’s estate, bequeathed 
jointly to several legatees; because her rights under her fa- 
ther’s will, was a mere chose in action, and were not reduced 
to possession during the coverture. So in the case of Clop- 
ton v. Mayfield, 3 Stew. Rep. 375, the same rule is affirmed, 
and it is laid down as the law, that to entitle the husband fo 
the choses in action of his wife, they must be reduced to pos- 
session during the coverture. The right, then, of Mrs. Cun- 
ningham to her share in the distribution of the four slaves, 
with their increase, not having been reduced to possession 
by the husband during the coverture, remained at her death 
a mere chose in action, and the ouly person entitled to reco- 
ver it, is her administrator. Neither her husband, or next of 
kin, without administration, can demand it, therefore the ad- 
ministrators have not fully administered, at least to the ex- 
tent of her interest in those slaves. But it is contended, that 
the assent, or agreement of Cunningham, in the lifetime of 
his wife, that said slaves should not be treated as assets, dis- 
charges the administrators from all liability as to them. That 
could not be so, for this agreement was, or must have been 
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canceled, when the administrators and Cunningham divided 
Julia and her children amongst themselves as slaves. But 
this agreement, which appears to be a mere parol agreement, 
that these slaves should not be considered as a portion of the 
estate, cannot operate as an assignment of the wife’s interest 
in them. The slaves could not take the benefit of this 
agreement under our law, and consequently they still contin- 
ued slaves subject to the administrators, and liable to distri- 
bution, and which have never been administered. ‘The or- 
phans’ court, therefore, erred in rendering a decree of final 
settlement, and discharging the administrators, for the legal 
representative of Mrs. Cunningham was not before the court, 
nor has the share of Mrs. Cunningham in those slaves been 
administered. 'The decree is therefore reversed, and the 
cause remanded. 








CuitTon, J., not sitting, 





MUNDINE v. PITTS’ ADMR er at. 


1. A purchaser from one who has the legal title to, and is in possession of 
land, is not affected by a latent equity of which he has no notice, until he 
has paid for and received a deed for the land. 

2. Notice to an agent, or counsel, employed by another person, in another 
business, at another time, will not be constructive notice to his principal, 
or client, employing him afterwards. 


Error to the Chancery Court of Shelby. Before the Hon. 
W. W. Mason, Chancellor. 


Tue bill was filed by the plaintiff in error to rescind 
a contract entered into between him and Pitts for the exclu- 
sive right to use, sell and dispose of a certain patent inven- 











JANUARY TERM, 1848. 85 
______ Mundine v. Pitts’ adm’r. 

tion called “ Pitts’ patent cotton cultivator.” , The bill al- 
ledges fraud and circumvention, by which the complainant 
was induced to convey to Pitts for the right to use the said 
invention in certain States and Territories agreed on, nine 
hundred and twenty acres of land valued at $12 50 per acre, 
three lots in the town of. Columbiana valued at $600, and 
executed his note for $2900. The bill also charges, that 
one Brasher has become possessed of the land, and was a 
confederate in the fraud. 

The answers of Pitts and the Brashers deny all fraud. 
Much testimony was taken, for which, as well as the facts 
put in issue, see the opinion of the court, which is so full as 
to render repetition unnecessary. 

‘The chancellor dismiissed the bill for want of equity— 
which is the matter now assigned as error. 








Joun T. Morean and L. E. Parsons, for the plaintiff in 
error. 

1. There can be no doubt thai the deed was procured from 
Mundine by Pitts, by means of gross fraud and misrepresen- 
tation, and the sale of the land was void. Swift v. Fitzhugh, 9 
Por. Rep. 40; Kennedy v. Kennedy’s heirs, 2 Ala. R. 571; 
Juzan v. Toulmin, 9 Ala. R. 662; see cases cited in Ballen- 
tine on Lim. 74, 370. 

2. The answers of the Brashers do not deny aknowledge 
of the fraudulent means by which the deed was procured 
from Mundine, but deny that they had any notice of a de- 
fect in the title, or claim of Mundine upon the land. Such 
a denial is a negative pregnant, and is an admission of’ no- 
tice of the fraud. The proof shows conclusively that T. 8S. 
Brasher had actual notice of the fraud ; and this is also shown 
by his answer. The Brashers set up in their answers acom- 
promise between Pitts and Mundine, and speak of all the 
facts as of theirown knowledge. 2 Sugden on Vend. 348 ; 
Smith & Co. v. Zurcher, 9 Ala. 208. 

3: The Brashers being privies in estate, the answer of one 
is good against the other. In this case Samuel Brasher re- 
fers to the answer of T. S. Brasher, and adopts it as true. 
Osborne v. Bank U. 8. 9 Wheat. 738; 5 Cond. R. 741. 
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4, Brasher had sufficient information of the circumstances 
under which the trade between Pitts and Mundine was made 
to put him upon inquiry, and the law deems him conusant 
of the fraud. Green v. Slaughter, 4 Johns. Ch. Rep. 38; 
1 Johns. Ch. R. 267; Willis v. Beecher, 2 Binney, 460; 
Day v. Dunham, 15 Johns. 555. 

5. Notice to McClanahan, who was the attorney of the 
Brashers, was sufficient. Westervelt v. Hoff, 2 Sandf. Ch. 
R. 98; Hayden v. Agent Auburn Prison, Id. 195. 








F.. Buaser, contra. 

1. Defendant may embrace all the matter of his plea and 
demurrer, either general or special, in his answer, and shall 
have the benefit thereof. Clay’s Dig. 351, $ 36. 

2. Misrepresentation in matter of opinion and fact, equally 
open to the inquiries of both parties, and in regard to which 
neither could be presumed to trust the other, unless it be a 
mere contrivance of fraud, in cases of peculiar relationship ; 
or where the other has justly reposed upon it and been mis- 
led, furnishes no ground for the interference of equity. Ju- 
zan v. Toulmin, 9 Ala. R. 684. 

3. Misrepresentation must be material of something in 
which the party places a known confidence—not in matter 
of opinion, open to both parties for inquiry, and where neither 
is presumed to trust the other. 1 Story’s Eq. § 197 to 201; 
6 How. Miss. R. 311; Atwood v. Small, 6 Clark & Finell, 
329, 447, 478, 502; Davis v. Meeker, 5 Johns. Rep. 354; 
1 Dev. & Bat. Eq. R. 315. 

4, Nomatter how positive the representations of a seller may 
be, it will be regarded as an expression of his belief, or opinion, 
unless it was intended and received as a stipulation, that the 
property was of the quality represented. Barnet v. Stanton 
& Pollard, 2 Ala. R. 184. ‘ 

5. Chancery will not aid a purchaser to rescind a contract 
even in a case of fraud, where there has been a want of com- 
mon and ordinary diligence. Steele v. Kinkle & Lehr, 3 
Ala. R. 352; 9 Verm. 368. 

6. Vague and indefinite statements do not avail. False 
representations as to value and quaility»of land—specific per- 
formance decreed. 1 Sim. 13; 3 Mer. 704. 
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~ 7. To enable one of the parties to a contract to defend 
himself for a violation by the other, he must act promptly. 
He cannot take the benefit ov his part, and then refuse as to 


the benefit conferred on the other party. Casey v. Holmes 


+ 














et al, 10 Ala. Rep. 776. 


8. Ifa party, with knowledge of incumbrance, proceeds to 
execute in part, he will be required to execute in full. Bar- 
nett v. Gaines & Townsend, 8 Ala. R. 374; Simmons v. 
Korhegay, 7 Ala. R. 71. 

9. Difference in unfairness, which will induce a court to 
set aside contract, or to decree a specific performance. 5 
Peters, 276; 10 Ves. 292; 2 Cox’s Cases in Ch. 77 ; 3 Cow. 
445, 530; 11 Peters, 248. 

10. Fraudulent contract may be affirmed by innocent par- 
ty. Fenimore v. U. S. 3 Dall. 357; 12 Pickering, 307.— 
Right to disaffirmance limited to time interest is in the origi- 
nal parties, per Elsworth, C. J., 3 Dall. 357; 1 Peters, 164; 
12 Pick. 307. 

11. Rescission must be in whole, not in part. Kimball v. 
Cunningham, 4 Mass. 502 ; 23 Pick. 283 ; Chit. on Con. 276; 
3 Wend. R. 236. 

12. If party has derived any benefit, cannot recover back. 
Taylor v. Hare, 4 B. & P. 260; Burnett v. Stanton & Pol- 
lard, 2 Ala. R. 189, 190. 

13. Confirmation. 1 Story’s Eq. 345; 2 Stew. 479; 2 
Ves. 125; 7 Smede & Mar. 544; Burnett v. Stanton & Pol- 
lard, 2 Ala. 189; Cole v. Gibbons, 3 P. Wms. 290; Parker 
v. Palmer, 4 Barn. & Ald. 387. 

14. Purchaser bona fide. 2 Story’s Eq. 1502-3. 

- 15. Equity will not interpose where party has acted up- 
on a mistake of law. 1 Story’s Kq. 139. 


COLLIER, C. J.—Waivirg the consideration of the gen- 
eral equity of the bill, we proceed to notice other questions 
which are presented, and are decisive of the cause. In re- 
spect to the allegations that T. H. Brasher co-operated with 
Pitts in making a sale to the complainant of the right to use 
or dispose ef the “ patent cotton cultivator ;” and that he a- 
greed to become a par'::cr of the complainant in the purchase, 
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it is enough to say that they are denied i ¢ofo, and that the 
denial of the answers is not disproved. 

Conceding that the complainant, as against Pitts and his 
representatives, was entitled to a rescission of the contract, 
and the question arises, can he recover the lots and the land 
of the Brashers and others, who purchased of Pitts? 

T. H. Brasber denies that he advised the complainant to 
make a deed to Pitts with any intenfion of becoming the 
purchaser of the land in fraud of the complainant’s rights, 
and the testimony shows, that he informed the latter, that if 
he conveyed the title, then he (Brasher ) proposed to purchase 
of Pitts; he also expressed the opinion, that the bond was as 
binding as a deed ; that there could be no fraud, as the gov- 
ernment had issued a patent for the invention, and Pitts was 
authorized to sell. It cannot be assumed, in opposition to 
the denial of fraud in the answer, that this opinion was not 
honestly entertained ; nor can it be inferred that the com- 
plainant confided in, or was influenced by it. Besides, the 
declaration by Brasher, that he expected to purchase of Pitts, 
if the complainant made a conveyance, tends to show an ab- 
sence of mala fides, and that Brasher considered a deed ne- 
cessary to authorize Pitts to perfect titles to him; and the 
subsequent execution of the deed, with a knowledge of such 
intention, if it does not warrant the implication of the com- 
plainant’s assent to Brasher’s purchase, at least indicates, that 
in conveying to Pitts, he acted with a previous knowledge 
of the intention of the latter to sell. 

Both the Brashers affirm by their answers, that their. pur- 
chase was made in good faith—that they paid Pitts $6,000, 
and received a deed from him and wife, duly acknowledged, 
&c., before they had notice that the complainant claimed the 
land, or insisted upon the right to rescind the contract. ‘In 
fact, they believed the deed to Pitts was executed upon a 
compromise and settlement of the matters of controversy 
growing out of the sale of his patent to the complainant. In 
respect to the bona fides of the transaction between Pitts and 
the Brashers, the consideration paid by the latter, and the 
execution and delivery of the deed to them, their answers are 
fully sustained by Pitts. There is nothing in the record to 
implicate its fairness, and the testimony is full and explicit 
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to make out the consideration of the deed, its execution and 
delivery. 

It is well settled, that where a person is invested with a 
regular legal title to land, evidenced by a deed duly execut- 
ed from one who was authorized to sell and convey it, and 
is himself in possession, a purchaser from such person, who 
has no notice, either actual or constructive, of an adversary 
claim at the time he pays the purchase money, and obtains a 
conveyance, will hold the land against all the world; ex- 
cept in the case of a prior claim, which is afterwards regis- 
tered within the time prescribed by law; or perhaps where the 
adverse claimant was an infant, feme covert, or under legal 
disability. Fenno et al. v. Sayre &.Converse, 3 Ala. Rep. 
458, 475, and cases there cited ; Billington, Lessee, v. Welsh, 
5 Binn. Rep. 129; Dexter v. Harris, 2 Mason’s Rep. 531; 
Jackson v. Henry, 10 Johns. Rep. 185; Swartz v. Moore, 5 
Sergt. & R. Rep. 257; Stahl v. Spohn,8 Id. 317. Conced- 
ing that it is shown by the testimony, that in the modified 
contract between the complainant and Pitts, it was stipulat- 
ed the deed by the former to the latter should become void 
if the “‘ patent cotton cultivator” should prove to be a use- 
less invention, and still the complainant is not in a predica- 
ment to be exempt from the operation of the rule we have 
stated. If therefore the Brashers had no notice of the equity 
of the complainant against Pitts, when they paid for and re- 
ceived a deed for the land which they purchased of the latter, 
they cannot be affected by it. 

We have examined the volume of testimony in the record, 
and it certainly does not show that the Brashers were pur- 
chasers with notice. 'The deposition of McClanahan, which 
is mainly relied on for that purpose, proves that he wrote 
the deed from the complainant to Pitts, and that it was un- 
derstood at that time, it should not prejudice the complain- 
ant’s right to rescind or make defence against his contract 
for the purchase: but the witness explicitly declares, that he 
does not know whether this understanding was communicat- 
ed to either of the Brashers. Fagan’s testimony is substan- 
tially the same as the preceding. 

It is however insisted, that as McClanahan wrote the deed 
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from the complainant to Pitts, and was then informed of the 
reservation of the contingent right to rescind, the law will 
intend that the Brasher’s possessed the same information, 
because McClanahan, a few days afterwards, wrote the deed 
from Pitts to them. As a general rule, it may be admitted, 
that if an agent or attorney acquire knowledge, or receive 
notice of a fact, while engaged in the discharge of his duties 
as such, it will be presumed that it. was communicated to his 
principal or client, or the principal or client are at least charge- 
able in the same manner as if personal notice was communi- 
cated to them. But beyond this, the rule does not extend 
or it would operate injustice. Lord Hardwicke said, ‘It is 
stated, that notice to an agent, or counsel, who was employ- 
ed in the thing by another person, or in another business, 
and at another time, is no notice to hisclient, who employs 
him afterwards; and it would be very mischievous if it was 
so, for the man of the most practice and greatest eminence 
would then be the most dangerous to employ.” Worsley v. 
The Earl of Scarborough, 3 Atk. Rep. 392; Warrick v. 
Warrick, Id. 294; Le Neve v. Le Neve, Id. 650; Lowther v. 
Carlton, 2 Id. 242. To the same effect see Lucas v. The 
Bank of Darien, 2 Stew. Rep. 321; Terrell v. The Branch 
Bank at Mobile, 12 Ala. Rep. 502, and cases there cited. 
These citations are conclusive to show, that the Brashers 
cannot be charged with a constructive notice of the circum- 
stances under which the deed from the complainantito Pitts 
was executed, merely because McClanahan, who had such 
knowledge, afterwards wrote the deed from Pitts to them. 
This being so, it results from what has been said, that their 
title must prevail against the complainant. 

What has been said upon the law of the case applies with 
all force to the other purchasers of the town lots, and the 
eighty acres of land not embraced by the conveyance to the 
Brashers. If the bill is so framed as to entitle the complain- 
ant to relief against Baker, Havis and Roper, the proof is de- 
fective in making out such acase. Havis states in his an- 
swer that he purchased one of the lots of Baker. which he 
paid for, and at the request of Baker received a deed for two 
of them of Pitts, without any notice of the complainant’s 
claim to them, or suspicion of the validity of Pitts’ title. 
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Neither Baker or Roper are made defendants, and the fact 
that the former was the purchaser of the lots, is only shown 
by Havis’ answer; and Roper himself testifies, that he pur- 
chased the eighty acres tract of land at a sale by the sheriff as 
Pitts’ property—but when, does not appear. Havis’ answer 
is not contradicted by the testimony, and as for Baker and 
Roper, no decree could be rendered in the cause which would 
affect their interests or impair their rights, whatever the proof 
might be; because they are not made parties to the suit. It 
results as an obvious sequence, that the complainant is not 
entitled to relief against Havis. ‘The only remaining inqui- 
ry is, what are his rights upon the case made by the bill and 
proof against Pitts. 

We need not consider what were the rights of the parties 
under the original contract, or whether Pitts practised such 
a fraud upon the complainant as entitled the latter to insist 
upon its rescission. However this may be, it is alledged in 
the bill that more than one year after Pitts made to the com- 
plainant a sale of his patent right for several states, &c. the 
latter propused to rescind the contract, to which Pitts did not 
assent: whereupon it was agreed between them, that the 
complainant should give Pitts his note for $150, and make a 
deed to him for the lands embraced by the first contract, and 
not previously conveyed. In consideration of which, Pitts 
delivered up to the complainant the note which he held on 
the latter for $2,900—it was at the same time agreed, and as 
a part of the compromise, that the complainant should not be 
put to the trouble and expense of a lawsuit to rescind the 
contract, but if the “patent cotton cultivator” failed to an- 
swer the purpose intended by it, then Pitts would re-convey 
all the lands and town lots which the complainant had con- 
veyed to him, and the contract should be annulled. These 
are the allegations of the bill. The only proof upon the point 
-is found in the depositions of McClannahan and Fagan. 
Both these witnesses concur in stating that it was agreed be- 
tween the parties the complainant did not deprive himself of 
the right to rescind the original contract by executing a deed 
for the land, and modifying it in respect to the amount of 
money he had undertaken to pay; that if the notes taken 
upon sales made by the complainant of the right to manu- 
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facture or use the “ patent cotton cultivator,’”’ should be ad- 
judged by the courts not to be recoverable, then, the contract 
should be rescinded. 

The proof is full and direct that the invention of Pitts was 
not a valuable improvement in agriculture—in fact, that it 
failed to answer the expectations both of the complainant 
- and the patentee. But the terms on which the modified con- 
tract provided for a rescission of the original was, that the 
notes received upon the sales of the plough, should be judi- 
cially determined not to be recoverable. Now, conceding 
that the allegation is adapted to the testimony, and still the 
proof is at fault in not showing that the courts had decided 
against the complainant’s right to recover upon sales made 
by him. Such evidence is indispensable to entitle him to 
rescind according to the terms which the parties themselves 
have stipulated ; and in its absence, the complainant is not 
entitled to the redress which he seeks against Pitts. 

This view is decisive of the cause, and shows our concur- 
rence in the conclusion of the chancellor, if not in the rea- 
soning employed by him, and relieves us from the necessity 
of considering the equity of the bill, except so far as this may 
have been done incidentally. 'The decree of the court of 
chancery is consequently affirmed. 











RUTHERFORD’S ADMW’RS v. BR. BANK AT MOBILE. 


1. A claim against an insolvent estate is sufficiently filed, if presented to the 
clerk for the purpose, though he omits to file it. 

2. It is not necessary to file the note, or bond, or other evidence of a claim 
against an insolvent estate, but a copy, or substantial statement of the 
claim will be sufficient. 

3. It is not necessary that the affidavit which the statute authorizes the ad- 
ministrator to require, should be made when the claim is filed; it will be 
sufficient if made at the time of the final settlement. 
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4. A letter written by a witness to another person, (not a party to the suit,) 
and his answer to it, may be looked to by the witness for the purpose of 
refreshing his memory as to the facts there stated; but the letters them- 
selves, cannot be introduced as instruments of evidence. 

5. When the creditor has filed a claim against an insolvent estate of a sure- 
ty, if whilst the claim is pending, the debt is paid by a co-surety, the judg- 
ment of the creditor on his claim, would not be for the whole amount, but 
would be reduced to the amount which the surety who had paid the debt, 
would have the right to demand for contribution; the creditor being per- 
mitted to obtain the judgment, for the benefit of the co-surety. 











Error to the Orphans’ Court of Dallas. 
‘ 

On the final settlement of the estate of William Ruther- 
ford, deceased, which had been declared insolvent oy the 
14th day of July, 1845, the defendant in error presentéd for 
allowance, as a claim as against said estate, a note made by 
William Bower, William Rutherford, John J. Greening, and 
H. W. Coleman, dated 10th December, 1842, payable twelve 
months after date, to B. Gayle, cashier, or bearer, for $19,- 
899 44, with interest from date, negotiable and payable at 
said Branch Bank; said note was filed as the property of the 
bank, but at the time of the trial, was the property of Edw. 
Watts, Abner L. Coleman, and Todd. On the 9th day of 
March, 1846, the administrators of said estate, Norris and 
Lapsley, filed their objections to the allowance of said claim: 

1. Because the said note was not verified by affidavit, as 
required by the statute. 

2. Because the note was not filed in the office of the clerk 
of the county court of Dallas county, within the time pre- 
scribed by law. 

3. Because the note was not the note of the said Ruther- 
ford, nor signed by him. 

T’o try the objection that the note was not signed by Ruth- 
erford, a jury was empannelled, who returned a verdict, that 
the note was executed by the deceased. During the progress 
of the trial, Mr. Burr was examined as a witness, who testi- 
fied, that in November, 1845, he took the note to the clerk’s 
office, having received it from the bank, and informed the 
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clerk he wished to file it, and requested the clerk to make a 
copy of it. ‘That the clerk replied he was too busy to at- 
tend to it at that moment. The witness inquired of the 
clerk where the papers of the estate were, and being directed 
to a desk, he found the other claims filed against said estate, 
and he put the note in controversy amongst them, informing 
the clerk that he would have to take the note out, and that he 
would call for a copy at another time. That shortly after- 
wards, the witness applied to the judge of the orphans’ court 
for an order to withdraw the note, on leaving a copy of it. 
The judge consented, but did not go to the office, and di- 
rected the witness to enter the order on the judge’s docket, 
or memorandum book, from which the clerk could make 
the entry on the minutes. The witness did so, and made a 
memorandum, or order on the memorandum book, which 
however.was not transferred to the minutes. About the 5th 
of December, 1845, the witness requested the deputy clerk 
to make out a copy, which he did, and the original note was 
withdrawn, and the copy kept with the papers of said estate. 
The ridte was remitted to Mobile, where a suit was pending 
against the parties thereto, and was not returned until about the 
2d of Feb’y, 1846, when it was returned to the orphans’ court. 
On said note were these indorsements, in the hand-writing 
of the clerk, now dead: Copy of this note filed in office this 
5th December, 1846, and note filed 2d February, 1846. The 
claimant also produced a book, in which the claims filed a- 

. gainst said estate were entered, and the following entry ap- 
peared in reference to this note: Filed 5th December, 1845, 
but this entry was in reference to the copy filed, and not the 
original note. 

The bank also offered the affidavit of Henry B. Holcombe, 
cashier of the bank, bearing date the 30th day of May, 1846, 
which stated that the note was bona fide the property of the 
bank, and is still due, except the credits thereon indorsed, 
and the sum of $1,745 36, made from the sale of property 
of William Bower. The affidavit then goes on to specify 
this with other notes held by the bank against the decedent, 
which had been prosecuted as claims against said estate. 
There was no other affidavit in relation to said claim, and 
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the administrators objected to the admission of said affida- 
vit, which objection was overruled. 

On the trial of the issue ofthe making of the note by the 
intestate, the bank introduced William Bower as a witness, 
but he was objected to because he was a joint maker of the 
note. ‘The note was executed by Bower as principal, and 
by the other makers thereof as his sureties. The court per- 
mitted Bower to testify, and the administrators excepted. 

The witness testified, that it was doubtful whether the 
signature of the deceased to the note, was in the hand-writ- 
ing of the witness, or of Rutherford. That the deceased, 
and the witness were brothers-in-law, that their business 
transactions were of the most intimate character, and that he 
had unlimited authority to sign the name of the deceased, 
and had frequently done so. That in relation to this parti- 
cular note, he had sent it up from Mobile to Rutherford, in a 
letter, requesting him to sign it, and to get Mr. Coleman — 
to sign it, and to send it to Messrs. Perrine § Croche- 
ron, at Cahawba. That he afterwards received said note 
from Coleman, with all the signatures to it. That from 
this, and also from letters received from Coleman, Per- 
rine, and Crocheron, he believed that the note, when it 
left Mobile, had his name only, and when it was returned it 
had the names of all the parties to it—he also produced a 
letter from Rutherford, in which he stated, I have received 
the note you sent me, and have lost no time in sending it to 
Mr. Coleman, to the care of Perrine and Crocheron. 

The bank also introduced a witness, Mr. Perrine, who 
stated, that he received a letter from the witness Bower, in 

‘which there is a postcript, as follows: ‘I have requested Col. 
Rutherford to send to your care a letter, directed to A. W. 
Coleman, and I must request you to send the letter to Centre 
Point, as soon as you can.”’ Bower testified he wrote sucha 
letter in reference to the note, and Perrine testified that he 
received it. This was in May, 1842. Perrine also stated, 
that in a few days afterwards he received a letter from said 
Rutherford, directed to Coleman, and which had been deliv- 
ered as requested. Bower also testified that he had received, 
and the said Perrine that he had written a letter, about the 
same time, to wit, about the 7th day of June, 1842, in which 
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the following passage occurs: “The letter forwarded by 
Major Rutherford, to Mr. Coleman, was handed to him yes- 
terday, and that the fact was as stated in said letter.” To 
the reading of which letters the administrators objected, but 
the objection was overruled by the court. There was a num- 
ber of witnesses examined, who differed in opinion, whether 
the note was signed by Bower, or by Rutherford. It seems 
from the record, that upon the rendition of the verdict, no- 
thing more was done until the May term of said court, when 
the bank offering said note for allowance as a claim against 
said estate, the administrators filed an affidavit, that since the 
trial of the issue in this case, they have discovered that the 
note had been paid in full, or nearly so, to the bank, by the 
sale of A. W. Coleman’s property. ‘That these facts were 
unknown to the administrators at the time of trying the issue 
aforesaid, and they believe they can be proved by the record 
of the judgment, and the executions thereon issued. Upon 
the filing of this affidavit, the administrators offered to file 
the following plea: “ That said claim ought not to be allowed, 
because they say, that since the filing of said claim in this 
court, and since the exceptions thereto were filed, said claim 
has been fully paid and satisfied, wherefore they pray that 
said claim be rejected ;” which plea was sworn to, and of- 
fered to be filed, but the court, on objections made, would 
not permit said plea to be filed, and the administrators ex- 
cepted. 

The administrators then offered to prove, that the note had 
been paid to the claimant, but the court rejected the evi- 
dence, and on the motion of the bank, the note was allowed 
as a claim against said estate. 

The administrators here assign for error, in allowing said 
note as a claim against the estate— 

1. The claim should have been rejected, because it was 
not filed in the office of the clerk of the orphans’ court within 
the time prescribed by law. 

2. The affidavit required by law is insufficient, and came 
in too late. 

3. The court erred in permitting the extracts of the letters 
to be read as evidence. | 

4. The court erred in rejecting the plea of payment, and 
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also in rejecting the proof. of payment t made to the bank after 
the filing of the claim. 











J. W. Lapstey and Wm». H. Fettows, for plaintiffs in error. 

1. The claim should have been rejected, on the ground 
that it was not properly filed. Clay’s Dig. 194,$ 10. The 
note should have been in the office of the clerk and remained 
there, subject to the inspection of the administrators and 
other creditors ; otherwise the reason for directing the filing 
of the claim would be inoperative. 

2. The affidavit was insufficient, and came too late.. Clay’s 
Dig. 194, § 11, 12; Hollinger v. Holley, 8 Ala. Rep. 454; 
Brown v. Easley, 10 Ala. R. 564. The estate was declared 
insolvent 14th July, 1845; the time for filing expired on the 
14th January, 1846; the note was not filed until February, 
1846 ; the affidavit was not filed until the month of May, 
1847; the exceptions were taken in March, 1846. About 
twenty-two months had expired after the estate was declared 
insolvent before the affidavit was filed. Under the statute, 
the longest time allowed for the settlement of the estate was 
twelve months. Clay’s Digest, 194,¢$ 12. The affidavit 
should at all events have been filed within the time pre- 
scribed for settlement. Brown v. Hasley, 10 Ala. R. 564. 

3. That the court erred in admitting the letters and parts 
of letters, as shown by the bill of exceptions. Vastbinder v. 
Metcalf, 3 Ala. R. 100; 1 Starkie on Ev. 40, $ 41; 4 Ibid. 
1300; Bailey v. Wakeman, 2 Denio’s Rep. 220. 

4, There was error in rejecting the plea of payment. If, 
however, the filing of the plea was a matter of discretion 
with the court, the proof of payment was good without a 
special plea; and there was certainly error in rejecting the 
evidence. McMillan v. Wallace, 3 Stewart, 185; Herkimer 
Manuf, Co. v. Small, 21 Wend. 277, 278. 

5. Itis shown by the affidavit of the assistant commis- 
sioner of the bank, that the claim is entitled to several cre- 
dits, the largest of which does not appear to have been in- 
dorsed on the note. Nor does it appear that any of these 
credits were allowed in rendering the decree. The decree 
is for no specific amount, and so far as appears, the entire , 
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amount of the note was allowed. Under this view of the 
case, the decree as rendered is clearly erroneous. 











Evans, contra. 

1. The proof in the cause is conclusive to establish that 
the original of the claim was filed in due form, and if other- 
wise, the filing of the copy, about which there is no contro- 
versy, will satisfy the requisition of the statute. It is the 
claim, not the evidence of the claim, which the statute re- 
quires to be filed. Clay’s Dig. 194,$ 10. There is no mode 
of filing prescribed, further than the person having any 
claim, “shall file the same in the clerk’s office.” If the per- 
son having such claim “shall file the same in the clerk’s of- 
fice,” his rights cannot be defeated by the neglect of the 
clerk to make the indorsement or give receipt. This is di- 
rectory merely to the clerk, and his omission to obey these 
directions cannot prejudice the claimant. But in this case, 
the clerk did indorse on the claim, and his docket shows it 
was filed 5th December, 1845, several months anterior to the 
time limited for filing. Gaffney v. Williamson, adm’r, 12 
Ala. Rep. 628. The placing the claim among the papers of 
the estate was an unequivocal act of filing, which the clerk 
cannot be allowed to contradict. Per Ormond, J., in Gaffney 
v. Williamson, supra. 

2. The affidavit was in sufficient time. Hollinger v. Hol- 
ley, 8 Ala. 454; Shortridge v. Easley, adm’r, 10 Id. 520; 
Brown & Co. v. Easley, adm’r, Ib. 564; Brashear and A. R. 
Gooch, adm’rs, v. Lyle and House, at this term. No objec- 
tion was made to the form or substance of the affidavit, or of 
the competency of the affiant to make it, nor in fact do the 
administrators specify any particular objection. The court 
will promptly overrule undefined objections to the admission 
of evidence, if the party will not particularize the grounds. 
Wallis v. Rhea & Ross, 10 Ala. 451. The assistant com- 
missioner, from the nature and duties of his office, was the 
proper person to make the affidavit. 

3. The third assignment of error questions the competency 
of the witness Bower to testify. The witness, as the record 
shows, was principal in the note, and he has no interest in 
the event of the suit which would disqualify him. 2 Phil., 
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C. & H.’s Notes, 132; Ib. 132-3; Hubbard v. Brown, 16 
Johns. 70, and numerous cases there referred to; 1 Phillips’s 
Ev. 67; Standifer v. Chisolm, 1S. & P. 449; Hallet and 
Walker, ex’r, v. O’Brien, 3 Ala. 455; Lockett v. Child, 11 
Ala. 640; 3 Phillips’s Ev. 1543; Thompson v. Armstrong, 
3 Ala. 383. 

4. The witnesses testified to the facts independent of the 
letters. ‘There could be no error in this. The testimony 
is, that certain facts existed at the time referred to—that they 
were communicated by letter, and were true. 2 Phillips’s 
Ev. 593. 

5. The fifth assignment of error relates to the rejection of 
what the defendants denominate their plea of payment. 








DARGAN, J.—The first question presented by the assign- 
ment of errors, is, was the claim filed in the office of the 
clerk of the orphans’ court, within the time prescribed by 
law? 

By the act of 1843, every person having a claim against 
an insolvent estate shall file the same in the office of the 
clerk, within six months after the estate is declared insolvent. 
On the 14th day of July, 1845, the estate of Rutherford was 
declared insolvent, and in November, 1845, the note was pre- 
sented to the clerk by the attorney of the bank, who stated 
that he wished then to file it, as a claim against said estate. 
The clerk being then busy, said he could not then attend to 
it. The attorney inquired of him where the papers relating 
to the estate were, and being informed that they were in a 
desk, he left the note with the other claims filed against said 
estate. In December, the attorney of the bank applied to 
withdraw the original note, and to leave a copy, as there was 
a suit pending in Mobile against the other parties to the note ; 
a copy of the note was made out and left with the clerk, 
who then noted the claim as filed. ‘The original note was 
withdrawn and sent to Mobile, and was returned to the office 
of the clerk of the orphans’ court in February, 1846. Even 
if it were necessary, that the original note or bond should be 
filed with the clerk, we should hold that this claim was filed 
within the time prescribed by the statute. It was presented 
to the clerk in November, for the purpose of having it filed, 
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amount of the note was allowed. Under this view of the 
case, the decree as rendered is clearly erroneous. 











Evans, contra. 

1. The proof in the cause is conclusive to establish that 
the original of the claim was filed in due form, and if other- 
wise, the filing of the copy, about which there is no contro- 
versy, will satisfy the requisition of the statute. It is the 
claim, not the evidence of the claim, which the statute re- 
quires to be filed. Clay’s Dig. 194,$ 10. There is no mode 
of filing prescribed, further than the person having any 
claim, “shall file the same in the clerk’s office.” If the per- 
son having such claim “shall file the same in the clerk’s of- 
fice,” his rights cannot be defeated by the neglect of the 
clerk to make the indorsement or give receipt. This is di- 
rectory merely to the clerk, and his omission to obey these 
directions cannot prejudice the claimant. But in this case, 
the clerk did indorse on the claim, and his docket shows it 
was filed 5th December, 1845, several months anterior to the 
time limited for filing. Gaffney v. Williamson, adm’r, 12 
Ala. Rep. 628. The placing the claim among the papers of 
the estate was an unequivocal act of filing, which the clerk 
cannot be allowed to contradict. Per Ormond, J., in Gaffney 
v. Williamson, supra. 

2. The affidavit was in sufficient time. Hollinger v. Hol- 
ley, 8 Ala. 454; Shortridge v. Easley, adm’r, 10 Id. 520; 
Brown & Co. v. Easley, adm’r, Ib. 564; Brashear and A. R. 
Gooch, adm’rs, v. Lyle and House, at this term. No objec- 
tion was made to the form or substance of the affidavit, or of 
the competency of the affiant to make it, nor in fact do the 
administrators specify any particular objection. The court 
will promptly overrule undefined objections to the admission 
of evidence, if the party will not particularize the grounds. 
Wallis v. Rhea & Ross, 10 Ala. 451. The assistant com- 
missioner, from the nature and duties of his office, was the 
proper person to make the affidavit. 

3. The third assignment of error questions the competency 
of the witness Bower to testify. The witness, as the record 
shows, was principal in the note, and he has no interest in 
the event of the suit which would disqualify him. 2 Phil., 
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C. & H.’s Notes, 132; Ib. 132-3; Hubbard v. Brown, 16 
Johns. 70, and numerous cases there referred to; 1 Phillips’s 
Ev. 67; Standifer v. Chisolm, 1S. & P. 449; Hallet and 
Walker, ex’r, v. O’Brien, 3 Ala. 455; Lockett v. Child, 11 
Ala. 640; 3 Phillips’s Ev. 1543; Thompson v. Armstrong, 
3 Ala. 383. 

4, The witnesses testified to the facts independent of the 
letters. ‘There could be no error in this. The testimony 
is, that certain facts existed at the time referred to—that they 
were communicated by letter, and were true. 2 Phillips’s 
Ev. 593. 

5. The fifth assignment of error relates to the rejection of 
what the defendants denominate their plea of payment. 








DARGAN, J.—The first question presented by the assign- 
ment of errors, is, was the claim filed in the office of the 
clerk of the orphans’ court, within the time prescribed by 
law? 

By the act of 1843, every person having a claim against 
an insolvent estate shall file the same in the office of the 
clerk, within six months after the estate is declared insolvent. 
On the 14th day of July, 1845, the estate of Rutherford was 
declared insolvent, and in November, 1845, the note was pre- 
sented to the clerk by the attorney of the bank, who stated 
that he wished then to file it, as a claim against said estate. 
The clerk being then busy, said he could not then attend to 
it. The attorney inquired of him where the papers relating 
to the estate were, and being informed that they were in a 
desk, he left the note with the other claims filed against said 
estate. In December, the attorney of the bank applied to 
withdraw the original note, and to leave a copy, as there was 
a suit pending in Mobile against the other parties to the note ; 
a copy of the note was made out and left with the clerk, 
who then noted the claim as filed. The original note was 
withdrawn and sent to Mobile, and was returned to the office 
of the clerk of the orphans’ court in February, 1846. Even 
if it were necessary, that the original note or bond should be 
filed with the clerk, we should hold that this claim was filed 
within the time prescribed by the statute. It was presented 
to the clerk in November, for the purpose of having it filed, 
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and the clerk being engaged, it was left in his office amongst 
the papers of the estate: this was in November, and although 
the clerk did not enter it on his book as filed, this omission 
of the clerk cannot prejudice the claimant. See the case of 
Gaffney v. Williamson’s ex’rs, 12 Ala. 628. 

But we do not think that it is necessary that the note or 
bond itself should be filed in the office of the clerk; but a 
copy of it, or a substantial statement of the claim filed in the 
office of the clerk, we think a compliance with the statute. 
The statute of 1815, in reference to estates, requires that all 
claims shall be presented to the administrator, or executor, 
within eighteen months; yet it has never been held, that 
the note, or bond, or other evidence of the claim should be 
presented, but on the contrary a copy, ora substantial state- 
ment of the claim, showing its character and extent, has al- 
ways been deemed sufficient. See the case of Hunly v. Shu- 
ford, 11 Ala. Rep. 203; 1 Porter, 374; and the case of the 
Executors of Hutchins v. The Branch Bank at Decatur, 12 
Ala. Rep. 802. 

It is true, that by the same section of the act, the clerk is 
required to give receipts for claims thus filed, but we cannot 
infer from this, that it was the intention of the legislature, 
that unless the original note or bond was filed with the clerk, 
that the claim should be rejected. Suppose the claim could 
be established only by parol proof, or the bond or note was 
lost, it would be admitted, that a statement of the charac- 
ter and extent of the claim, would be all that could be re- 
quired. And to construe this act, so as to require that the 
note or bond itself should be filed with the clerk, within the 
six months, would often lead to great inconvenience, as it 
might be required as evidence in another action against oth- 
er parties to it. Under this view, we think, the claim was 
properly filed, even if the original note had not been filed 
with the clerk, in November, 1845, as in December a copy 
of the note was made out, and left with the clerk, and he 
then noted the claim as filed against said estate. 

2. The next question presented, is, whether the affidavit 
was made and filed within the proper time. 

The claim must be verified by the affidavit of the claim- 
ant. The administrator, or the creditors, can insist on the 
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claimant’s making affidavit to the justice of his claim, but it 
is not necessary that the affidavit shall be made at the time 
the claim is filed with the clerk. See Brown v. Easley, 
adm’r, 10 Ala. Rep. 564. But if the claim is objected to for 
the want of an affidavit, the claimant must make the affida- 
vit, or the claim will be rejected. But as the affidavit need 
not be made within the six months, but may be made after- 
wards, according to the construction given to this act by this 
court, we can see no reason why the claim snould be reject- 
ed if the affidavit is made at the time of making the final set- 
tlement. The object of this portion of the act was, to give 
the administrator, or the creditors, the right to demand of the 
claimant his oath, or affidavit that his claim is just, and if 
this is done at the time of the final settlement, the object of 
the statute is complied with. See the Administrators of 
Rutherford v. Goldsby, supra. 

The next question presented by the plaintiffs in error, 
questions the propriety of the action of the orphans’ court in 
permitting the extracts of the letters, the one written by 
Bower to Perrine & Crocheron, and the one by Perrine & 
Crocheron to Bower, to be read to the jury, as evidence on 
the trial of the issue of mon est factum. Perrine testified, 
that he had received, about the 28th May, 1842, a letter from 
Bower, the witness, containing a postcript to the effect fol- 
lowing: “I have requested Col. Wm. Rutherford to send a 
letter to your care, directed to A. W. Coleman, and I must 
request you to send the letter to Centreport, so that he can 
get it as soon as possible after you receive it; perhaps you 
may have an opportunity of sending it to him direct to War- 
renton.” ‘The extract of the letter from Perrine §* Croche- 
ron to Bower, was in these words: “The letter forwarded 
by Col. Rutherford for A. Coleman, was handed to him on 
yesterday.” Bower testified that these letters had reference 
to the note in controversy, yet the note bears date in De- 
cember, 1842, and the letters bear date, the one written by 
Bower in May, the other, written by Perrine & Crocheron in 
June, 1842. 

We are not able to perceive upon what principle these let- 
ters, or the extracts of them, can be received as evidence. 
The witness, Bower, might look at them as written memo- 
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randa, by which his memory might be refreshed as to any 
particular fact. But they were not written by Rutherford, 
nor to Rutherford, but were written by the witnesses to each 
other. They form no part of the contract, nor are they any 
part of the res gestae. We think, therefore, the court erred 
in permitting these extracts of the letters to go to the jury as 
evidence. In the case of Vastbinder v. Metcalf, 3 Ala. 100, 
the action was for use and occupation. The plaintiff intro- 
duced a lease, which was not signed by either of the parties, 
and proved by the person who wrote it, that it was the agree- 
ment under which the leasing was mode. This court held, 
that though the witness might have looked at the writing to 
refresh his recollection as to the facts, yet the writing itself 
was not evidence. 

These letters can amount to nothing more than mere de- 
clarations made by the witnesses to each other, and cannot 
be received as evidence of the contract, or of the execution 
of the note by the decedent. 

As this testimony was illegal, we must reverse the decree 
of the orphans’ court allowing the claim, although there may 
have been testimony sufficient to justify the jury in finding a 
verdict that the note was executed by the intestate, for we 
cannot ascertain what influence this testimony had upon the 
jury in coming to their conclusion. 

The last question raised by the plaintiff in error is, that the 
court erred in rejecting the plea, that the note had been paid 
to the bank by one of the co-sureties, since the claim was 
filed, and also in rejecting the proof tending to show this 
fact. 

The bank had the right to proceed to make the money out 
of the other sureties, notwithstanding their claim was filed 
in the orphans’ court, against the insolvent estate of another 
surety—and if the money was paid by a co-surety, after the 
estate was declared insolvent, and after the claim was filed 
by the bank, we see no good reason why the bank may not 
be permitted to prosecute the claim for the benefit of the 
surety who has paid the debt. 

But the court should have received evidence to show, if 
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indeed the facts are so, that the debt had been paid by a 
co-surety, for if it had been so paid, after the claim was filed 
by the bank, then the amount of the claim would not be gov- 
erned exclusively by the amount of the note, but would be 
reduced to the amount that the surety who had paid the 
debt would have the right to demand for contribution, and 
the court should allow this claim to the extent of the co- 
surety’s right of contribution, and not to the extent of the 
whole amount of the debt. 
Let the decree be reversed, and the cause remanded. 














HENRY AND WIFE er ats. v. THORPE et ats. 


1. The statute abolishing the fictitious proceeding in ejectment applies on- 
ly to those cases in which ejectment was previously the proper remedy, 
and was not intended as a substitute for the common law writ of right. 

2. When the bar created by the statute of limitations is not complete at the 
time a new statute of limitations is passed, changing the period of time ne- 
cessary to create a bar, the unexpired term required by the old law, is not 
modified by the new, so as to give to both statutes a proportional opera- 
tion: but the time past is effaced, and the period provided by the new law 
is to govern, unless the repealing act, in terms, provides for the adjust- 
ment of the limitation, with reference to the time already past, and pro- 
vides the mode. 


Appeal from the Circuit Court of Mobile. Writ of right 
before the Hon. John Bragg. 


The plaintiffs in error, by their writ, sued out the 27th Oc- 
tober, 1845, demanded a lot of land in the city of Mobile, and 
counted upon the right of their ancestor, Sebastian Shade, 
alledging that he was seized of the premises on the Ist Jan- 
uary, 1820, in his own demesne as of fee, and that he being 
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so seized during his life, was unjustly, and without “jeda> 
ment, disseized of the same by one Thomas Shields, under 
whom the defendants claim, and after the disseizin aforesaid, 
the said Sebastian Shade died, to wit: on, &c., at, &c., and 
that the said plaintiffs are his children, and heirs at law, &c. 

The defendant pleaded the general issue, with leave to 
give any special matter in evidence. 

2. The statute of limitations of 30 years. 

3. The statute of limitations of 20 years. 

4. The statute of limitations of 10 years. 

5. The statute of limitations of 30 and 10 years united. 

Issue being joined on these pleas, during the trial a bill of 
exceptions was taken, from which it appears that the ances- 
tor of the plaintiffs, was seized in fee of the land described in 
the declaration, in August, 1818, and died in 1820, leaving 
the plaintiffs, his heirs at law, minors. That the defendants 
claimed a freehold in the premises, under conveyances from 
persons who, in August, 1818, entered upon the said lands, 
and who, together with the defendants, have remained in 
the adverse possession of the same since that time, claiming 
title to the fee. 

The court charged the jury, that the fact that the defend- 
ants, and those under whom they claimed, had remained in 
possession, claiming the land as their own since 1818, wasa 
complete defence to the action, under the statutes of limita- 
tions, if they found the facts relied on to be proved. 

The plaintiffs excepted to this charge, and now assign it 
as error. 





J. A. Campse xt, for plaintiffs in error. 

1. A retrospective operation will not be given to a statute 
unless the terms of the statute plainly require it. Boyer v. 
Holmes, 2 Ala. Rep. 54; Dash v. Von Kleek, 7 John. 477. 

2. That statutes of limitations regulating the period in 
which actions may be brought generally, apply to causes of 
action which arise after the passage of the act. The causes 
of action which arose before, are in general unaffected by a 
statute subsequently passed. Without questioning the pow- 
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er of the legislature to impose a new law of limitation, the 
same principle of propriety which induces courts to give to 
statutes a prospective effect, is applicable to statutes of limi- 
tations. Cochran v. Spiller, Vern. & Scriv. R. 468; 9 Wend. 
661; 10 Id. 363; Tufts v. Rice, Brux. Rep. Append. 30; 
Hazlett v. Crutchfield, 7 Ohio R. 2d part, 153; Lowry v. 
Keyes, 14 Verm. 66; 2 Troplong Pres. $1075; 2 Vazeille 
des Pres. $¢ 789; Wilkinson on Limitation, 137, 140, Law 
Lib.; 2 Sandf. Ch. R. 533; 12 Serg. & R. 330. 

3. Statutes of limitations which affect antecedent causes 
of action only commence their operation at the date of the 
act. ‘The whole term which the statute allows for the pros- 
ecution of a suit must elapse before a party having such a 
cause of action can be barred by such a statute, unless the 
terms of the statute plainly declare a differentrule. No por- 
tion of the time that has elapsed from the accrual of the cause 
of action to the enactment of the statute can be estimated. 
Cases above cited ; 24 Merlin’s Rep. 108, tit. Pres. sec. 3, §3 ; 
2 Delvincourt Com. 634. 

4. The rule adopted by the circuit court, of diminishing 
the period in each suit in the proportion of the time in the 
new statute to that allowed by the old, is an arbitrary rule, 
beyoud the power and jurisdiction of the court. Statutes must 
be enforced according to the will of the law making power. 
The law making power has imposed a limitation of 30 years, 
or of ten years to an action like the present. ‘The court can- 
not fix another term in which the action may be brought by 
a combination of statutes. 2 Troplong, Pres. 1092; 2 Va- 
zeille, 801; 24 Merlin’s Rep. tit. Pres. sec. 1, $ 3. 

5. The rule applied by the circuit court, is contradicted 
by the proviso to the first section of the statute of 1843. 
That proviso was intended to extend to the whole act, . 
and its terms comprehend all the actions embraced in it. 
This proposition is only true in the case that a retrospective 
operation is given to the second section of the act. In the 
event of such a construction being given to the second sec- 
tion, the proviso to the first section must be extended to save 
it from the charge of injustice, and defeating vested rights. 

6. The last article of the civil code prescribes the law to 
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France upon the subject of the prescriptions, which had then 
commenced, and were unexpired. That article continues the 
existence of the ancient laws. Various questions however 
arose. Did this rule apply to criminal proceedings, which 
contained no such provision? Did it apply to the commer- 
cial code, or was it confined to the proceedings under the 
civil code alone? This leads to the inquiry, whether it rest- 
ed upon a sound principal. The court of Cassation render- 
ed four decrees, in which it dissented from the principle of 
the civil code, and adopted the rule, that the laws operated 
proportionally. 

These four decrees were abandoned in June, 1812, and 
M. Merlin, in a note to his Pleading, on the subject, retracts 
the argument. 

The controversy in the French courts, now, is upon the 
question, if the prescriptions which have been commenced 
before the publication of the code, are regulated absolutely 
by the law in existence at the time, or whether, if after the 
whole term of prescription has elapsed, under the code, the 
actions that existed at its publication are not bound. 

Vazeille thus discusses the doctrine of the court of Cassa- 
tion, in the four cases cited: “Between the new prescrip- 
tions, which could not be properly applied to pre-existing 
offences, since the effect might be suddenly to bar all prose- 
cutions for them, and the ancient prescriptions which alone 
by law are properly applicable, the criminal code of 1791, and 
of the year 4, established no widdle term. ‘Nevertheless, 
the court of Cassation, had adopted the plan of M. Merlin, 
and decided in four decrees, of which he gave an account, 
that the ancient law, and the new law, ought to concur, for 
the determination of the prescription, commenced under the 
ofie, and not accomplished under the other. 

They devided the prescription, and calculated it by sepa- 
rate portions. If there had elapsed under the first law ten 
years, forming half the delay it established, there would re- 
main under the new law of the year 4, but one half the pre- 
scription which would be accomplished in the year, if the 
new prescription was fixed at six years. This proceeding is 
ingenious, and might have appeared suitable in the law. But 
~ have the tribunals the power to constitute this amalgamation 
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of the new with the old law? The court of Cassation re- 
nounced this combination, when it came to observe the crimi- 
nal code of 1810. Not that this code contained any transi- 
tory provision upon the subject of prescription, but the court 
deduced an analogy from the decree of 23 July, 1810. The 
article 6 of that decree is, courts and tribunals shall apply to 
crimes, and offences, the penalties imposed by the laws ex- 
isting at the moment when they were committed. Never- 
theless, if the nature of the penalty pronounced by the new 
code, is less severe than that contained in the existing code, 
courts and tribunals will apply the penalties of the new code. 
They have considered that being in pari materia, the deter- 
mination of the penalties to be inflicted, and of the time ne- 
cessary to prosecute the offender, depended upon the same 
considerations, and that the rule adopted for penalties, neces- 
sarily involved, and virtually extended to the prescription of 
the prosecution. ‘This interpretation necessarily results from 
several decrees of the court,” §*c. 2 Vazeille, § 801. 

M. Merlin, in his additions of 1825, continues to make war 
upon the first part of the article 2281; but he acknowledges 
his error in wishing to make the ancient law concur with the 
new, in the regulation of the same prescription, and he re- 
cognizes, that the result drawn from the decree of 1810 is 
just. Eakin v. Roub, 12 Serg. & R. 330. 





Lockwoop, contra. 

As to the construction of the 43d section of the act on 
Clay’s Dig. 320.—The language of an act should neither be 
enlarged or limited by construction, unless the object of the 
statute require it. 12 Pick. 223, 226. 

The natural import of the words convey to the mind, that 
the action of trespass to try titles is given in lieu of the an- 
cient common law remedies to try the right and title 
to land. If it were held, that notwithstanding this act, 
the writ of right would lie, then the intention of the le- 
gislature must have been to increase, and not to diminish the 
remedy for the recovery of real estate. Was it the intention 
of the legislature merely to give a cumulative remedy? If 
so, the language employed is inappropriate. It is that here- 
after the mode of trying the right and title to lands tene- 
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ments and hereditaments shall be by action of trespass. If it 
shall be by action of trespass, it certainly shall not be by any 
other action. 

The writ of right has never been used in this State, and 
is not adapted to the proceedings and practice of the same. 
The action of trespass is, and was at the time of the passage 
of said act,a very simple and familiar one. Both the lan- 
guage and intention of the statute shew that trespass to try 
titles was a substitute for the old remedies. The action of 
trespass and ejectment, since it was restored, have for the 
last twenty-five years been the only mode of trying title to 
land. ‘This may well be considered as sanctioning the fore- 
going construction. 

It is true, that this court has decided the action of trespass 
to try titles was barred by twenty years adverse possession. 
This decision was made on the statute of limitations—the 
question whether the writ of right would lie, has never been 
adjusted or decided. 

If, however, there was any doubt as to whether the 43d 
section, repealed all the old remedies for the recovery of real 
estate, the 46th section passed in 1835, taken in connection 
with the 43d, seem to settle it clearly. The language used 
is, that when the action of trespass to try titles would, under 
the present laws, be the proper action—the plaintiff, at his 
election, shall have either trespass to try title, or the action 
of ejectment, clearly limiting his right of action to those two. 
Now it is believed, that in all cases when the writ of right 
under the old law could be properly used, the action of tres- 
pass under the statute, would be the proper action, and hence 
under section 46, if it is the proper action, then none other 
than trespass and ejectment can be used. This too would 
be continuing a uniformity of decision in reference to the sta- 
tute of limitations. 








COLLIER, C. J.—Where the claimant of real estate ne- 
glected to resort to his possessory action within the period 
prescribed by law, or if the ouster took place upon a discon- 
tinuance, the adverse party was considered as having ac- 
quired not merely an apparent, but an actual right of posses- 
sion ; the effect of which was that the claimant was driven 














JANUARY TERM, 1848. 109 


Henry and wife et als. v. Thorpe et als. 











to his real action droitural, (to determine the right of pro- 
perty,) as the only remaining remedy. Of such actions, the 
principal one was the writ of right, sometimes called to dis- 
tinguish it from others of the droitural class, the writ of right 
proper. 2 Bla. Com. 197; 3 Ibid. 193; 3 Step. Com. 488, 
489. 

The writ of right was not only an established remedy at 
the common law, but it is recognized in many, if not all the 
states of this Union. Snapp v. Spengler, 2 Leigh’s Rep. 1; 
Wells v. Prince, 4 Mass. Rep. 64; Wellington v. Gale, 13 
Mass. Rep. 483; Sanders v. Buskirk, 1 Dana’s Rep. 410; 
Gaines v. Conn, 2 J. J. Marsh. Rep. 104; Copp v. Lamb, 3 
Fairf. Rep. 312; Green v. Liter, 8 Cranch’s Rep. 229; 
Williams v. Woodward, 7 Wend. Rep. 250. 

By the act of 1802, “for the limitation of actions, and for 
avoiding vexatious lawsuits,” it is enacted that no person 
having any right or title of entry to any lands, tenements or 
heraditaments, shall make an entry therein, but within twen- 
ty years after such right or title shall have accrued: Further, 
that “every real, possessory, ancestral, mixed or other action, 
for any lands, tenements or hereditaments, shall be brought 
and instituted within thirty years next after the right or title 
thereto, or cause of such action accrued, and not after: Pro- 
vided,” &c. These statutory provisions most clearly indicate 
that the legislature designedly distinguished between actions 
in which the plaintiff adapted his remedy to a continuing 
right of entry, and those in which the plaintiff asserted a 
mere right of property. This latter class comes within the 
last branch of the enactment, in which the limitation is 
thirty years; and thus it is shown that the writ of right is 
recognized as a substituting remedy. Clay’s Dig. 327, 328, 
§ 83, 85. 

Perhaps these views are not controverted, but it is insisted 
that the act of 1821, “to abolish the fictitious proceedings 
in ejectment, and for other purposes therein mentioned,” an- 
nulled the proceedings by writ of right. That statute abol- 
ishes the fictitious proceedings in the action of ejectment, 
and declares ‘that hereafter the mode of trying the right 
and title to lands, tenements or hereditaments, shall be by 
action of trespass, in which the plaintiff shall indorse on the 
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writ and copy writ that the action is brought as well to try 
titles as to recover damages :” Further, that the laws in force 
in relation to the action of ejectment, except as they relate 
to the fictitious proceedings, shall apply to the substituted 
remedy: Lastly, if the plaintiff recovers in trespass to try 
title, he shall have execution for the possession with damages 
and costs. 'The act contains but one other section, which is 
altogether foreign to the subject, and need not therefore be 
noticed. Clay’s Dig. 320, $ 43, 44, 45. 

Not only the title of this statute, but the language which 
it employs, indicate with clearness its purpose, and the extent 
of its operation. We have often held that the intention of 
its framers was to furnish a simple and plain remedy for the 
recovery of the possession of lands, with damages for their 
detention, instead of the protracted and expensive machinery 
of two distinct suits, one of which was burdened and per- 
plexed with legal fictions. The act sets out with this decla- 
ration of its design, and it is apparent from the second and 
third sections, that it did not propose to do more; for these 
provide that the law applicable to ejectment, saving the fic- 
titious proceedings shall be applied to the new remedy, and 
if the plaintiff is successful, he shall have execution for the 
possession, as well as damages and costs. The affirmation 
as to the law which was to control this statutory action is 
very significant to show in what cases the legislature in- 
tended it should be the appropriate remedy, and we think is 
equally potent as if negative terms had been employed to 
limit its usé. It would have been quite as easy to have 
abolished the writ of right eo nomine, as thus to have substi- 
tuted ejectment by another remedy, and perfectly natural, if 
such a result was contemplated, to have declared that the law 
applicable to real actions droitural, should furnish rules of 
decision in analogous cases upon the trial of trespass to try 
titles. The silence of the act in these respects is strongly 
persuasive of the legislative intention. Thus looking at the 
entire enactment, we cannot doubt that the only common 
law remedy it dispensed with, was ejectment—leaving all 
others unaffected by it. The general terms, that “ hereafter 
the mode of trying the right and title to lands, tenements or 
hereditaments, shall be,” &c. must be construed to apply to 
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those cases in which ejectment was previously the proper 
remedy. 

The construction we have placed upon the statute cited is 
supported by the act of 1835, “in relation to suits of eject- 
ment and demurrers,’’ which enacts that “in all cases where 
the action of trespass to try titles would under the present 
laws, be the proper action, the plaintiff, at his election, shall 
have either said action of trespass to try title, or the action of 
ejectment; and when the action of ejectment shall be 
brought, it shall be lawful, and shall be the duty of the jury 
trying the same, to assess the damages in favor of the real 
plaintiff, as in actions of trespass to try titles.” In re-estab- 
lishing the action of ejectment as a concurrent remedy in 
those cases only in which trespass would lie, clearly implies 
that the latter was not a universal remedy for the trial of the 
title to real estate. 

We come now to consider the case in respect to the stat- 
ute of limitations. The statute of thirty years had not com- 
pleted a bar in 1845, when the present action was instituted, 
and the question is, whether that statute, in connection with 
the act of February, 1843, or the latter in itself, consum- 
mates the bar. It is enacted by the last statute, that where 
lands have been, or may be hereafter sold under a decree in 
thancery to satisfy a mortgage, deed of trust, or other incum- 
brance, all rights, or equities of redemption in persons not 
parties to the decree, who shall claim under the mortgagor, 
grantor, &c. shall be forever barred, unless suit for the re- 
demption shall be commenced within five years from the ex- 
ecution of the decree. ‘Provided, that no suit shall be 
barred by the operation of this act, within five years from its 
passage.” The second section is as follows: ‘All actions 
for the recovery of lands, tenements or hereditaments in this 
state, shall be brought within ten years of the accrual of the 
cause of action, and not after: Provided, that five years be 
allowed under both sections of this act, for infants, femes 
covert, insane persons, and lunatics, after the termination of 
their disabilities to bring suits.”” Clay’s Dig. 329, $ 92, 93. 

By the Code Napoleon, art. 2281, it is provided that where 
the prescription shall be altered by law after it commences, 
and a longer term is required, then the uuexpired part of the 
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prescription shall be ‘increased to meet the demands of the 
new law. ‘The principle embraced by this article has been 
recognized by the supreme court of Louisiana. See God- 
dard’s heirs v. Urquhart, 6 Lou. Rep. 674; Camp v. em, 
11 Id. 58. 

It is contended by the defendants that the acts of 1802 “a 
1843 must operate proportionally, and that as five-sixths of 
the peried of limitation prescribed by the former had elapsed 
before the latter was enacted, one-sixth of the time prescribed 
by the act of 1843 being added, the bar would be perfect. 
We have not been able to find any decision of a court recog- 
nizing the common law, in which the time elapsed under a 
repealed statute of limitations had been taken into account to 
help out the prescription of the new law, when the period 
provided by the old enactment had not expired previous to 
its repeal. Such a doctrine, we think is not supporten by 
the civil law. The citations of the counsel for the plaintiff 
show that civilians do not entirely concur in their opinions 
upon this question; yet the majority of them, and the best 
reasoned discussions, maintain that it is competent for the 
legislature to modify the terms of prescription at pleasure, 
and where the prescription has not been completed when the 
law was changed, the past shall be effaced and the substitu- 
ted law shall determine the time that bars a recovery. It is 
certainly allowable, and perhaps would be altogether just, 
that effect should be given to the time past, whenever a 
change is made in the statute of limitations, so that the term 
may not be protracted ; but if no such provision is made in 
the new law, we cannot perceive by what authority the 
courts can give to both statutes a proportional operation. 
The latter, if not an express, will operate an implied repeal 
of the former, and thus destroy its effect im toto. Statutes 
of limitations, it has been often held, do not enter into the 
contracts of parties, or affect their rights, until the presump- 
tion is complete: Besides, like all other acts of legislation 
their field of operation is the future, and they will not be 
permitted to act retrospectively. Dwarris pn Sta. 680 to 
682; Wilkinson on Lim. 140 to 147; Rathbone v. Bradford, 
1 Ala. R. 312; State v. Click, 2 Id. 26; Prince v. The U- 
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States, 2 Gal. Rep. 204; Tuft v. Rice, Breese’s Rep. (Ap.) 
30; Prevo v. Lathrop, 1 Scam. Rep. 306; Piatt v. Vathier 
et al. 1 McL. Rep. 158; Union Cotton Manufactory v. Lob- 
dell, 7 Mart. Rep. N. S. 111; Reeves v. Adams, 5 Lou. Rep. 
292 ;°9 Bac. Ab. 228, Bouv. ed. An act of limitations, be- * 
ing remedial, may operate upon contracts or causes of action 
existing at the time of its enactment, that is, may prescribe 
the time beyond which suits shall not be maintainable upon 
them ; and the fact that there was a statute upon the subject 
when the contract was entered into, or the right of action 
accrued, can make no difference. 

True, the enlarging or lengthening of the term may intro- 
duce some seeming incongruities, but these, according to a 
modification of facts, affect the plaintiff and defendant about 
eqnally. Thus, where the prescription, as in this case, is 
thirty years, and the time was within three years of expiring 
when the new law was enacted, (evidently with the intention 
of shortening the term to one third,) the bar is lengthened 
seven years, as it cannot become complete until ten years 
after the passage of the act. But suppose but five years had 
elapsed when the last statute was passed, then ten years 
more, instead of twenty-five, as required by the act of 1802, 
would have perfected the prescription. It is competent for 
the legislature, upon any change of the law in this respect, 
to make such special provisions as are deemed expedient, but 
if a contrary intention is not manifested, the entire term pre- 
scribed by the new law must elapse after it takes effect, be- 
fore the prescription is complete. 

It is unnecessary to consider the effect of the provisos to 
either section, or whether that to the first is to be considered 
as a restriction upon the second also; for no consequence 
would result from the solution of that question in the present 
case. The ruling of the circuit court is adverse to the views 
we have expressed—its judgment is consequently reversed, 
and the cause remanded. 





Danean, J., not sitting. 
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EX’RS OF GOODMAN v. ADM’RS OF PLEDGER. 


1. Ifa mortgagee uses the power his mortgage gives him over the mortga- 
gor, to obtain the equity of redemption, at less than its value, and for less 
than others would have given for it, a court of equity will hold the transac- 
tion to be still a mortgage, and permit the mortgagor to redeem. 

2. If the mortgagee, on the mortgage debt being tendered, refuses to de- 
liver the property, a slave, and he afterwards dies, it is the mortgagee’s 
loss. 


Writ of Error to the Chancery Court of Shelby. Before 
the Hon. D. G. Ligon, Chancellor. 


Tomas Goopman filed his bill against the administrators 
of Pledger, alledging that in February, 1833, Pledger, at his 
request, advanced and loaned to him $377 49, and to secure 
the payment thereof, he placed in the possession of Pledger 
a valuable negro boy named Joe, about eighteen years old, 
to work for the interest of the money until paid, and on the 
payment of the money he was to be returned to complainant; 
and thereupon the complainant executed to Pledger a con- 
veyance of said slave, conditioned, that if said complainant 
should punctually pay said sum of money, then said con- 
veyance to be void; and that, pressed by necessity, he ap- 
plied to Pledger for a loan of $123, which was also advanc- 
ed to him, making in all $500, and which was less than one 
half of the value of the boy. 

The bill further alledges, that at the time of receiving this 
last mentioned sum, complainant was induced to execute to 
Pledger an absolute bill of sale for said slave; Pledger as- 
signing as the reason of his request, that he was about to go 
to Georgia, and did not wish the boy taken from him in crop 
time, but assured complainant, that he should have said boy 
at any time within five years, upon the repayment of the five 
hundred dollars ; and it was understood and agreed, that it 
was not an absolute sale, but that the boy was pledged to 














JANUARY TERM, 1848. 115 
Ex’rs of Goodman v. Adm’rs of Pledger. 
secure the five hundred dollars, and his services were to sat- 
isfy the interest. That at the time of executing said bill of 
sale, he was offered eight hundred dollars for the boy, by 
Thomas Brasier, and that he would not take it. That Pled- 
ger had departed this life, and James Pledger, his son, was 
appointed administrator, and that on the 28th day of Octo- 
ber, he tendered to said administrator the sum of $500, and 
demanded said slave, which the administrator declined to 
receive, and refused to give up the boy. The bill prays an 
account, and that the administrator of Pledger be decreed to 
deliver up said boy. The bill was amended by adding an 
additional prayer, that the bill of sale be delivered up to be 
cancelled, and for general relief. 

The answer of the administrator admits that complainant 
borrowed of his intestate the sum of $377 49, and to secure 
the payment thereof pledged the negro Joe, as stated in the 
bill, and that it was verbally agreed, that complainant might 
redeem him at any time within five years. This was in Feb- 
ruary, 1833, and in April following he obtained a futher loan 
of fifty dollars, and in May a further loan of thirty-four dol- 
lars in corn, the complainant refusing to sell the boy, expect- 
ing to obtain a pension by which he could be enabled to re- 
deem him. That in November, complainant came to Pled- 
ger and offered to sell the boy for $550; this was refused, 
although complainant said he knew he could get $600 for 
himon a credit. A short time afterwards, Pledger, the in- 
testate, sent a blank bill of sale to complainant, by his son, 
Thomas Goodman, with a verbal message, that he had two 
weeks to determine whether to refund the money or sign the 
bill of sale, which would give Pledger time to go to Georgia 
and buy another boy, if he had to give Joeup. The respon- 
dent went with T.Goodman, to complainant, and he said that 
he chose to sell, and they went to the clerk’s office, and the 
bill of sale was executed, which was attested and dated by 
O. B. Farris, the clerk; and the respondent then paid to 
complainant the balance, making up the $500. The respon- 
dent denies that there was any promise to permit the com- 
plainant to redeem the boy, after the execution of the bill of 
sale. 

The answer also denies that the respondent ever admitted 
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the right to redeem, after the death of the intestate, but ad- 
mits the tender of the five hundred dollars, as stated in the 
bill. 

After the answer came in, the complainant died, and also 
the defendant, who was the administrator of Pledger. 

The suit was renewed in the name of the executors of 
Goodman, against the administrators de bonis non of Lemuel 
Pledger, the intestate, and by way of supplement to the bill 
of revivor, the death of the negro, Joe, is alledged. 

The evidence which was taken is, so far as pertinent re- 
cited in the opinion of the court. ’ 

The chancellor at the hearing dismissed the bill, which is 
now assigned as error. 








Morais, for plaintiff in error. 

1. The mortgage executed in February, 1833, fixes the 
rights of the parties, which cannot be varied by parol evi- 
dence. It does notcome within the exception that an abso- 
lute bill of sale may be converted into a mortgage by parol 
evidence. Brooks & Brown v. Maltbie, 48. & P. 96. 

2. The equity of redemption cannot be barred by a sub- 
sequent agreement between the mortgagor and mortgagee, 
unless it be conducted with the utmost fairness. Holdridge 
v. Gillespie, 2 Johns. Ch. Rep. 30; Newcomb v. Bonham, 1 
Vern. 8; Jennings et al. v. Ward et al. 2 Ib. 520; Mellor v. 
Lees, 2 Atk. 494; Goodman v. Grierson, 2 Ball & B. 138; 
2 Sugden on Vend. 128; 1 Pow. on Mort. 124; Ib. 122, 
note; Clark v. Henry, 1 Cow. 331, and cases cited ; 2 Vern. 
418; Wrixton v. Colter, 1 Rdigw. 295. 

3. The answer of Pledger, and the testimony of Lee & 
Wharton, coupled with the inadequate price given for the 
negro, clearly shows the bill of sale to have been obtained by 
unfair means, and it should be set aside. Holdridge v. Gil- 
lespie, 2 John. Ch. 30. 

4. If the bill of sale be declared absolute, it must be set 
aside as unfair, and the original mortgage stand good. Ifa 
mortgage, the complainant has a right to relief. 

5. The money due on the mortgage was tendered during 
the life of the negro mortgaged, and before the filing of the 
bill, or at least before the filing of the supplemental bill. A 
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refusal on the part of Pledger’s administrator to receive the 
money, or surrender the negro, put the latter at the risk of 
the defendant. 

6. The inadequate price given, the testimony of Need- 
ham Lee, Jesse Wharton, and 'T’. Goodman, is quite sufficient 
to show that the whole transaction was intended to operate 
merely as a mortgage. 

7. Thothas Goodman is a competent witness ; being the 
son-in-law of Pledger, his interest is balanced. 











S. F. Rice, contra. 

1. If the allegations of the bill show, that the apparent 
sale of the slave to the defendant, Abner Hughes, was re- 
ally a mortgage, these allegations also show, that there could 
not be, and that there was not in fact, any default in the con- 
dition, and that the mortgage was fully paid off by the hire 
of the slave, before default, and before the death of the mort- 
gagor. Under such circumstances, the action df detinue was 
a complete remedy for the administrator of the mortgagor, 
and a bill in chancery against the mortgagee, cannot be sus- 
tained—especially when the person who is administrator files 
the bill as a distributee, and shows no excuse for not suing 
at law, in his character of administrator. Deshazo v. Lewis, 
5 Stew. & Por. Rep. 91; Chambers et al. v. Maulden et al. 
4 Ala. Rep. 477; Robinson v. Robinson, 11 Ib. 947. 

2. If the transaction in relation to the slave, is shown by 
the bill, or by the proof, to be merely a pledge of the slave, 
to pay the debt of $100 by his hire, there can be no relief in 
equity, especially on a bill filed by one as distributee, who 
is also administrator of the deceased pledgor. The legal ti- 
tle of the property pledged would be in the administrator, 
and he should have sued in his representative character, whe- 
ther he sued at law or in chancery. The settlement in the 
orphans’ court does not destroy his rights as administrator. 
Brasher v. Williams, 10 Ala. Rep. 630; Robinson v. Robin- 
son, 11 Ib. 947; Gayle v. Elliott, 10 Ib. 265; Carroll v. 
Moore, 7 Ib. 618; Reynolds v. Reynolds, 11 Ib. 1023 ; Skin- 
ner v. Frierson, 8 Ib. 918. 

3. The complainant is estopped and barred from asking 
any relief, by his conduct as administrator. He administer- 
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ed on and settled the estate, without pretending that the 
slaves belonged to the estate, and he did this with a full 
knowledge of all the facts. McLane v. Spence, 6 Ala. 894; 
Jefford’s adm’r v. Ringgold, Ib. 548. 


DARGAN, J.—The mortgagor of property, real or per- 
sonal, may sell, or otherwise dispose of the equity of redemp- 
tion, and the law does not render the mortgageé incapable 
of purchasing from him. The mortgagor therefore, has the 
right to sell, and the mortgagee the capacity to buy the equi- 
ty of redemption. But the principle is settled, and we think 
in accordance with strict morality, that if the mortgagee use 
the power his mortgage may have given him, to obtain the 
equity of redemption at less than its value, and for less than 
others would have given for it, a court of equity will hold 
the transaction a mortgage, and permit the mortgagor to re- 
deem. See 2 John. Ch. Rep. 30; 5 Gill § John. 75 ; 2 Sch. 
& Lef. 673; 1 Ball & Bea. 164; 1 Powell on Mort. side page, 
155, and note, N. 

The question then for the chancellor to ascertain, when 
the mortgagor seeks to redeem, after an absolute sale to the 
mort zagee of the equity of redemption, is, has the mortgagee 
used his mortgage for the purpose of coercing the mortgagor 
to sell him the equity of redemption for less than its value, 
and for less than others would have given, at a fair sale, and 
if the chancellor find that such influence was used, in the 
purchase of the equity of redemption, and that this influence 
produced the results described, that is, benefit or advantage 
to the mortgagee, and prejudice to the mortgagor, by sell- 
ing his right to redeem for less than its value, and less than 
others would give for it, then he ought to interfere, and hold 
that the mortgagor may still redeem. 

We will now test the record and the evidence by this rule. 
The answer shows, that Lemuel Pledger, the intestate loan- 
ed to Goodman, $377 49, and to secure which the mortgage 
was executed, bearing date the 21st February, 1833, and the 
negro was placed in the possession of Pledger, and his labor 
was to compensate for the interest. Also, that it was agreed 
by parol, that Goodman might return the money at any time 
within five years, and take back the boy. That between the 
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date of the mortgage and the execution of the bill of sale, 
which was executed the Ist of December, 1834, Pledger had 
further advanced about $80, but the answer does not disclose 
on what terms this further advance was made. Pledger had 
a blank bill of sale prepared and it was sent to Goodman, 
with this message, that he had two weeks to determine whe- 
ther he would refund back the money loaned to him, or to 
execute the bill of sale. 

The testimony of Lee is, that some short time after Pledger 
got possession of Joe, he stated to the witness, that he was 
to let Goodman have as much as $500, most of which, say 
$350 or $400, he had already furnished, and that he was to 
have the boy’s services until the money was refunded, and 
that Pledger said he did not expect Goodman would ever re- 
fund the money; that in the latter part of 1834, or the early 
part of 1835, Pledger had a bill of sale for Joe drawn up, and 
requested the witness to go with Thomas Goodman, who 
was the son-in-law of Pledger, and the son of the mortgagor, 
to the old man to get him to sign it; that if he could get 
him to sign that bill of sale, that he would have him fixed, 
or be too fast for him. Witness did not go, but on the return 
of young Goodman, Pledger told him that he had got the 
business fixed to his liking. This witness estimates the 
value of Joe in 1835, at $1,000, and his services at $100 a 
year. 

Jesse Wharton states, that in 1833, he heard Pledger say 
that he had got the boy of Goodman; that he was to work 
for the use of the mouey; that he let Goodman have some 
money, and was to let him have enough to make up five 
hundred dollars in all, for the use of the negro; that when 
Goodman paid back the money, he was to have the boy, but 
was not totake him incroptime. Heard Pledger say he had 
got a new mortgage, or deed of trust for Joe, and had let 
Goodman have the $500; that when he returned the money, 
that Goodman, or any of his children, should have him back, 
but no one else should have him for that price. The negro 
in 1835 was appraised at $1,000, but would have sold for 
$1,200. 

The answer also alledges, that the mortgagor was old, and 
without the means of redeeming at the time, and relied on: 
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obtaining a pension to enable him to redeem. Under the 
circumstances disclosed by the answer, and these two wit- 
nesses, disregarding all others, we feel bound to declare the 
bill of sale of December, 1834, a mortgage. 

We think the testimony of Lee and Wharton establishes 
that the contract originally was, that Pledger was to lend 
Goodman $500, and that he was to receive the negro, whose 
labor was to compensate for the interest; and the answer 
shows, that it was understood at the time of entering into the 
original contract, that Goodman might refund the money at 
any time within five years, and take back the boy. In De- 
cember, 1834, and before all the $500 was advanced, a bill 
of sale was prepared by Pledger, and sent to Goodman, with- 
out any previous agreement to this effect, with a message, 
, that he had two weeks to determine, whether he would re- 
fund the money, or execute the bill of sale. Goodman was 
without the means of paying back the money, and this de- 
mand, which does not seem to have been authorized by any 
previous dealings, being made on him, he chose to execute 
the bill of sale. When it was done, Pledger said he was 
then fast enough for him, or words to that effect. 

Under this proof, we think that Pledger was very anxious 
to obtain the absolute title ; that he used the power his mort- 
gage gave him over a necessitous mortgagor, to obtain the 
equity of redemption at much less than its value, and it is 
therefore the duty of the court, in accordance with the well 
settled rules of equity, to declare the bill of sale a mortgage, 
and to permit it to stand as a security for the amount of mo- 
ney actually lent to the mortgagor, or advanced on his ac- 
count, and which is shown by the answer to be $500. 

The negro is dead, but the answer of James Pledger, the 
administrator, admits the demand of the negro, and the ten- 
der, and refusal of the mortgage money, and says nothing 
about the death of the negro at that time. We are therefore 
constrained to hold, that the demand of the negro, and tender 
of the money, was made whilst the negro was alive, and his 
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death therefore must be the loss of him who wrongfully with- 
held him from the owner. . 

The decree must therefore be reversed, and the cause re- 
manded, for further proceedings in accordance with the law 
as here expressed. 














PURYEAR ann WALLACE v. BEARD, Trustee. 


1. When anissue has been tried in a superior court, ascertaining that a will 
was duly executed, and an order is made, directing the probate court “to 
take the probate of said will, and register the same,” it is competent for 
the probate court to receive the record of the trial in the superior court as 
conclusive evidence of the validity of the will. 

2. The probate of a will, in one State, will be admitted in the courts of an- 
other, without proof of the statute which gives the foreign court jurisdic- 
tion, upon the proceedings being authenticated pursuant to the act of Con 
gress. 

3. An indorsement on a deed, that it was proved before R. Strange, who 
styles himself one of the judges of the superior courts of law and equity, 
in and for the State aforesaid, does not show that the deed was recorded 
according to the law of North Carolina, there being no proof in the court 
below, of the law of North Carolina, of the manner in which deeds may 
be proved for registration. 

4, Proof that a deed was duly executed, includes the fact of delivery, the deed 
conveying slaves to one in trust, and he may maintain an action for theit 
recovery, against a wrong doer. 

5. It is not indispensable to a valid bequest of a chattel, that the testator 
should have the actual possession. 

6. A trust, which is fraudulent and void, as against the creditors of the par- 
ties to the fraud, cannot be avoided for that cause, by the creditors of one 
obtaining possession of the cestuis que trust. 

7. A gift, or sale by a married woman, of her separate estate, will not im- 
pair the title of the truestee in a court of law. The retention by one, for 
more than three years, of personal property under a verbal loan, from a 
married woman, of her separate estate, will not subject the property to the 
payment of the debts of the loanee, in a court of law. 
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Error to the Circuit Court of Conecuh.  —t™*” 

Derinve for four slaves, by the defendants in error, as 
trustee for Rebecca Mitchell, and her children, before the 
Hon. E. Pickens. 

From a bill of exceptions, found in the record, it appears, 
that the plaintiff, to establish the probate of the will of Eliz- 
abeth Barge, offered certain transcripts from the records of 
the court of pleas and quarter sessions, and of the superior 
court of law for Robeson county, North Carolina, 

The former shows the offer of the will of Elizabeth Barge 
for probate, by Charles B. Jones, executor—a caveat thereto 
by George Wilcox, claiming to be next of kin, and a prayer 
for an issue of devisavit vel non; and thereupon it was order- 
ed that the same be transmitted to the next superior court of 
the county, for a trial of the issue. 

The transcript then contains the copy of the will of Mrs. 
Barge, the second clause of which contains a bequest of the 
mother of the slaves sued for, (together with others,) to Re- 
becca C. Mitchell, during her natural life, and after her death 
for the sole use and benefit of her children, to be equally di- 
vided, share and share alike. 

Then follows an entry, as follows: 

Robeson county—May Term, 1832. 

On motion, Charles B. Jones qualified as executor of the 
last will of Mrs. Barge, agreeably to a writ of procedendo, 
from the superior court of law of the county, issued at the 
last term, and it is ordered that said will be, according to said 
writ, recorded in the book of wills. 

To this is added the attestation of the clerk, and the certi- 
ficate of the presiding magistrate. 

The transcript from the superior court of law contains a 
statement of the issue to be tried, the impaneling of a jury, 
and their verdict, finding “that the paper writing offered for 
probate, is the last will and testament of Elizabeth Barge, 
and that she did devise as follows, to wit :” Here is inserted 
a copy of the will, and the following judgment: “ Ordered 
by the court, that a procedendo do issue, to the county court 
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to take the probate of said will, and Register the same, to- 
gether with these proceedings.”” 'To which is appended the 
attestation of the clerk, and the certificate of the presiding 
judge. 

The plaintiff also produced, and read, a decree of the su- 
perior court of equity for Robeson county, North Carolina, by 
which the plaintiff was appointed trustee, under the will of 
Elizabeth Barge, in place of Charles B. Jones, and directing 
the latter to deliver over the slaves mentioned in the bill, and 
convey the same to him by deed, declaring the same trusts 
for the benefit of the complainant, which are contained in the 
will of Elizabeth Barge; the said deed to be approved by 
the clerk and master, and proved and registered in the coun- 
ty of Robeson. 

The plaintiff also offered the deed, required to be executed 
by said decree, dated the 5th February, 1835, and there was 
evidence tending to show, that the deed at its date, was duly 
executed. Upon the deed was indorsed the following :— 
Feb’y 9th, 1835—State of North Carolina. This 9th of 
February, 1835, before me, Robert Strange, one of the judg- 
es of the superior court of law and equity, in and for the 
State aforesaid, came W. F’. Strange, Esq., the subscribing 
witness to the within deed, and proved the due execution 
thereof. Let it be registered. Ro. Srrance. 

Registered in book W, p. 181. Robeson county, North 
Carolina, Feb’y 10, 1835. 'Tnos. A. Norment, Register. 

Recorded in book A, p. 123 to 125, Dee’r 31, 1835. 

Attest, Sam’t McCott, cl’k, by C. H. Foster. 

There was evidence tending to show, that Ro. Strange, 
whose name appears !» said certificate, was judge as there 
stated, and it was admitied that McColl was clerk of Monroe 
county court, and that the certificate was genuine. Also, that 
the plaintiff came to Monroe county, about that time, bring- 
ing with him the slaves, and that Mrs. Mitchell and her fam- 
ily came also. 

The plaintiff also read a duly authenticated copy of a sta- 

‘tute of North Carolina, one clause of which is as follows :— 
“No mortgage, deed or conveyance in trust, for any estate, 
real or personal, sball be good and available, in law, against 
creditors, or purchesers for a valuable consideration, unless 
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the same shall be proved and registered, in the manner al- 
ready prescribed by law, in the case of conveyances in trust, 
but all deeds not so proved and registered, shall be void,” 
&c. 

The defendants offered evidence tending to prove, that in 
1837, James McClure intermarried with Betsy Anne, daugh- 
ter of Thomas and Rebecca Mitchell—that soon after the 
marriage, McClure and his wife went to his mother’s, and 
the wife of McClure being sick, Mrs. Mitchell sent the slave, 
Mary Ann, to them, where the slave remained until McClure, 
about March, 1838, removed to his own residence, whither 
the slave accompanied them, and remained until she was lev- 
ied upon, in virtue of a judgment against McClure, in favor 
of the defendant, Wallace, when the defendants, at a sale by 
the sheriff, became the purchasers. That some time after 
McClure moved home, Mrs. Mitchell went to live with him, 
and proof was offered, that she had said she had given the 
slave, Mary Ann, to Mrs. McClure, her daughter. 

It was also testified by one witness, that Mitchell stated, 
he had been involved in North Carolina, and had made a pre- 
tended sale of the slaves named in the will of Mrs. Barge, to 
the then husband of Mrs. Barge, with the understanding, that 
he should secure the property for the family. There was no 
evidence that Barge did any act in regard to the alledged ar- 
rangement, nor was there any proof, that either himself, or 
his wife, Elizabeth Barge, ever had possession of the slaves. 
The defendants objected to the deed from Jones to the plain- 
tiff, asa duly proved and recorded deed, but the court over- 
ruled the objection, and the defendant excepted. 

The court charged, that the probate of the will of Eliza- 
beth Barge was sufficient. 

The defendants moved the court to charge, that if Eliza- 
beth Barge had not possession of the slaves, at or before her 
death, she could not dispose of them by will. That if there 
was a fraud in the creation of the trust, the creditors of any 
of the parties in the possession of the property, may show the 
fraud, and recover against the trust. That in this action, the 
defendants may show title, and right of possession in any other 
person than the plaintiff, and if such title be shown the plain- 
tiff cannot recover. ‘That the wife may dispose of her separate 
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estate, with the assent of her trustee, and without the con- 
sent of her husband. That in-the action of detinue, when 
the taking is not tortious, and there are two or more defend- 
ants, the finding must be against all, ornone. These charges 
the court refused to give, and the defendants excepted, and 
now assign the matters of law, arising out of the bill of ex- 
ceptions, for error. ' 

T. H. ‘Warts, for the plaintiffs in error, made the follow- 
ing points : 

1. The probate of the indenture made by Jones and Beard 
was not sufficient to authorize it to be admitted to record in 
N. Carolina. The certificate of Ro. Strange is not full enough. 

2. The proceeding in the court of quarter sessions, and 
the proceedings in the superior court of Robison county, N. 
C., do not show that the will of Elizabeth Barge was ever 
admitted to probate. After the tril of the issue of devasavit 
vel non, the superior court ordered a procedendo to issue to 
the county court to take the probate of the will, &c. The 
subsequent proceedings in the common pleas and quarter ses- 
sions, do not show any probate as required by the said writ 
of procedendo. The will is ordered to record without pro- 
bate. 

3. But it is considered, from the bill of exceptions, that 
the contract between James Mitchell and Lewis Barge was 
an executed one, so as to pass title to him, as between the 
parties. Then on his death, the title passed to his heirs— 
and his widow, Elizabeth Barge, had no right to convey by 
will. And if she had no right to convey by will, of course 
the trust deed made in accordance therewith, conveys no ti- 
tle, and the title is still in the heirs of Lewis Barge; and the 
plaintiff has no right torecover. ‘Tanner v. Allison, 3 Dana, 
422. 

4. If there was fraud in the creation of the trust, no title 
was conveyed thereby, as against the creditors of any person 
in possession of the slaves. See Stratton v. Minnis, 2 Munf. 
329. 

5. In an action of detinue, as in ejectment, plaintiff must re- 
cover on the strength of his own title. Bell and wife v. Ho- 
gan, 1 Stew. 536. And the defendant may defeat the ac- 
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tion by showing title in a third person. See Tanner v. Al- 
lison, 3 Dana, 422. 

6. A wife has the power to sell, or otherwise dispose of 
her separate property, without the consent of her husband, as 
though she were a feme sole. See Clancy H. & W. 282; 
Lomax Ex. 12. 

7, In the action of detinue, when the taking is not tortious, 
the finding of the jury must be against all the defendants, 


or against none. See Salter v. Pearce, 4 Ala. 669. 








F.. 8. Biownt, for the defendant in error. 

1. Thedeed from Jones to Beard was duly proved and re- 
corded as required by the lawsof North Carolina. Revised 
Stat. N.C. p. 224, $1; 231, § 23. Such a deed accompa- 
nying trust property into this State, may be recorded here 
without further probate. Clay’s Dig. 255, § 4; Swift v. 
Fitzhugh, 9 Porter 40. 

2. The due and proper proof of the execuiion of the will 
of Elizabeth Barge was shown by the certificates and tran- 
scripts. The probate in all respects corresponds with the 
requirements of the laws of North Carolina. See Rev. Stat. 
N. C. 620, $ 4; 621, § 5,6; McNeil v. McNeil, 2 Dev. Rep. 
393 ; White v. Strother, 11 Ala. 720. 

3. The declarations of James Mitchell, tending to prove 
that Elizabeth Barge had never had possession of the negroes, 
and the other matters connected therewith, as set out in the 
bill of exceptions, are not evidence. If competent, he should 
have been introduced as a witness, and sworn. 

The charge, as asked, was properly refused. A party may 
give or devise a title to personal property, although the pos- 
session is in another, who holds under him, as in case of 
bailment. ‘T'aking possession, and holding under a will and 
deed, gives color of title, and detinue, or trover, may be 
maintained on the possession. The title is sufficient until 
a better is shown. 2 Phil. Ev. 226. 

A. The fourth assignment in error is based upon the as- 
sumption of fraud committed by James Mitchell, and proved 
by his declarations. Independent of the fact, that he is not 
a party to these proceedings, and that his declarations are not 
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evidence, the proof shows that the property was brought to 
this State by the defendant in error, (Beard,) and a registra- 
tion of the trust deed in the county of Monroe, (if it were 
necessary for a deed of this kind to be recorded,) was a no- 
tice to all the world of the trustee’s title. The question as 
to whether James Mitchell committed a fraud, was not in- 
volved on the trial in the decision of this cause, and the court 
properly withheld the charge. Fortner v. Flanagan & Driver, 
3 Porter, 257; Randall v. Parramore & Smith, 1 Branch 
(Florida) Rep. 409. 

5. The fifth assignment of error is the refusal of the judge 
to give acharge, ‘“‘ which charge the court refused to give, 
not deeming the question raised by the evidence,” in the 
language of the bill exceptions. An inferior court will not 
be held to have committed error in refusing a charge, no 
ground to sustain which has been laid by the evidence.— 
Chamberlain v. Darrington, 4 Porter, 515; Hughes v. Par- 
ker, 1 Porter, 144. 

6. The bill of exceptions presents no evidence upon which 
the right to ask this charge was founded. The same remark 
may be applied to the eighth assignment. The legal title 
to the trust property being in the trustee, no disposition of 
the property inconsistent with the terms of the deed cre- 
ating the trust could be made legally, with his consent. 
The bill of exceptions does not show that he consented to a 
disposition of this property of the estate, but the record dis- 
closes that upon being illegally and wrongfully deprived of 
the possession, he instituted this action to recover back the 
trust property. Vendee or donee of Mrs. Mitchell would 
have no legal right. Jones v. Strong, 6 Iredell, 367; Mer- 
ritt v. Wimpley, 3 Devt. 399. 


COLLIER, C. J.—The exemplification of a copy of the 
record by which it was proposed to show the probate of the 
will of Elizabeth Barge, states that the will of the testatrix 
was offered for probate to the court of pleas and quarter ses- 
sions of Robeson county on the fourth Monday of May, 1831, 
by the executor, Charles B. Jones. Whereupon, George 
Wilcox, claiming to be next of kin and heir at law of the 
testatrix, prayed to enter a caveat to the probate ; and an is- 
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sue of devisavit vel non was ordered to be made up and trans- 
mitted to the next superior court of that county for trial, &c. 
At the term of the superior court holden in March, 1832, the 
issue was tried by a jury, who affirmed by their verdict the 
validity of the will: thereupon a procedendo was ordered to 
issue to the court of pleas and quarter sessions to take the 
probate and register the will, together with the proceedings 
of the superior court. 

It is shown by the record of the pleas and quarter sessions, 
that Charles B. Jones, qualified as the executor of Mrs. 
Barge’s will agreeably to the procedendo in May, 1832, and 
that the will wasrecorded. Both the transcripts are certified 
pursuant to the act of Congress of May, 1790; in each of 
them the will is set out in ertenso, and in one of them the 
verdict of the jury upon the issue submitted to them. 

It is insisted that as the inferior court was commanded by 
the procedendo not only to register, but to take the probate 
of the will, it should affirmatively appear that this mandate 
had been obeyed by causing proof to be made per testes, to 
entitle the will to be received as evidence. This argument 
cannot be maintained. The object of the proceedings in the 
superior court was to test the validity of the will, and the 
verdict, with the order thereon, very satisfactorily established 
it. These should, and doubtless were regarded by the com- 
mon pleas and quarter sessions, as conclusive of its genuine- 
ness, and authenticity. The order under which the proce- 
dendo issued, would perhaps have been more accurate, if it 
had required the verdict to be certified to the probate court, 
without giving specific directions as to the proceedings 
thereon; unless its form was prescribed by some statute or 
rule of court. But be this as it may, it was altogether com- 
petent for the inferior court to have received the record of 
the trial, as evidence conclusive of the validity of the will, 
and dispensed with the examination of witnesses. In fact, 
the litigation superinduced by the caveat was directly upon 
the point to which the witnesses would have been examined ; 
the finding of the jury and consequent order was res adjudi- 
cata, and superseded, if it did not necessarily exclude, an in- 
quiry into the facts which were determined by the verdict. 

The probate of a will is a judicial proceeding, and when 
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made in one state, will be admitted in the courts of another, 
upon being authenticated pursuant tothe act of Congress; 
and being so proved, will avail without the formal proof of 
the statute which gives the foreign probate court jurisdiction. 
Balfour v. Chew, 5 Mart. Rep. N. S. 517; Johnson v. Ran- 
nels, 6 Id. 621; Thomas v. Tanner, 6 Monr. Rep. 53; Rob- 
ertson v. Barbour, Id. 527. In Ripple v. Ripple, 1 Rawle’s 
Rep. 386, the probate of a will certified by the clerk and pre- 
siding justice of the county court of a county in Virginia, as 
directed by the law of the United States, was held to be ad- 
missible evidence, though it was objected that the statute 
authority of the court in such case should also have been 
proved. The court said, that although the laws of a sister 
state could not be noticed without proof of them, yet the 
acts of its courts might indicate their exposition. That the 
maxim, omnia presumunter rite esse acta, is as applicable to 
the act of the county court ip taking jurisdiction of the sub- 
ject of probate, as it is to judicial proceedings in the courts 
of a sister state where it is offered in evidence. See also 
Westcott v. Cady, 5 Johns. Ch. Rep. 334; Brown v. Lan- 
man, 1 Conn. Rep. 467; Spencer v. Spencer, 1 Gall. R. 622; 
Laughton v. Atkins, 1 Pick. Rep. 535; Allen, adm’r, v. 
Thaxter, 1 Blackf. Rep. 399; Ex parte Povall, 3 Leigh’s 
Rep. 816. ‘See further 3 Phill. Ev. C. & H.’s Notes, 857 to 
865, 1347, et seq., where the elfekt of a probate in general, 
when offered in a domestic, or extta territorial jurisdiction, 
as well of real as personal estate, is largely considered by the 
learned ‘annotators. No exception has been taken to the 
manner in which these transcripts are authenticated, and 
they were rightfully admitted, as sufficient evidence that the 
will in question was regularly proved, and that Charles B. 
Jones was qualified as its executor. 

The deed from Jones to the plaintiff, as a trustee for Mrs. 
Mitchell and her children, recites the decree of the superior 
court of equity of Robeson county, North Carolina, as the 
authority for its execution, and appears to conform to its re- 
quirements. There can be no doubt but the execution of 
this deed was proved at the trial; for the bill of exceptions 
recites that “‘ the original deed, made under, and in virtue of 
17 
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the decree, with the several entries or indorsements thereon, 
was produced,” and evidence was offered tending to show 
that it was duly executed, as it imports, on the day of its 
date. The question, then, upon this branch of the case, is, 
does it appear that the deed was registered as directed by the 
decree, or required by the laws of North Carolina? Conced- 
ing that the indorsements of approval, proof of execution, 
and registration, would be considered competent in that state 
to establish these facts, and would be admissible evidence of 
them, if the deed had been executed here, still it may be 
asked, if in themselves, or aided by the statute which is 
found in the record, our courts can regard them as proof of 
registration there? ‘This question must be answered in the 
_ negative. If the indorsements on the deed are matters of re- 
cord in North Carolina, susceptible of authentication, so as to 
be used as record evidence in a sister state, they are not au- 
thenticated according to either of the acts of Congress upon 
the subject, or proved in any other manner to be genuine and 
authentic. It is not competent for us to look into the stat- 
ute book of another state to ascertain what its legislature 
have enacted; but its enactments must be proved as facts in 
the primary court, and so appear from the record to author- 
ize us to consider them. The statute of North Carolina, 
which is made part of the bill of exceptions, does not pre- 
scribe the mode of proving and recording the instruments to 
which it refers, but merely directs that they shall be proved 
and registered according to pre-existing laws, about which 
we are wholly uninformed. How is it possible, under this 
state of the proof, to affirm that the deed has been duly re- 
corded? There is no evidence that the master in equity and 
registers made the indorsements over their respective names, 
even if such evidence could supply the defect. The official 
character of the officer who took the proof of the deed, was 
shown by parol testimony, but in the absence of the local law 
under which he acted, and proof of the genuineness of his 
signature, this does not establish the regularity of his certifi- 
cate, and certainly the certificate proves nothing in respect to 
the registration. See 3Phil. Ev. C. & H.’s Notes, 1125 e¢ 
seq.; 1241, 1257 et seq. 

In Ross v. Durham, 4 Dev. & Bat. Rep. 54, it was decided 
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that the execution of a deed includes delivery; and when it 
is stated of a deed as a fact that “its execution was proved,” 
it must be understood that such evidence was adduced as es- 
tablished its delivery prima facie. So, where a party signs 
and seals a deed in the presence of witnesses, and it is after- 
wards at his instance proved and registered, this amounts to 
a delivery, though the execution was in the absence of the 
grantee, in whose possession the instrument was never actu- 
ally placed. Snider v. Lackenour, 2 Ired. Eq. Rep. 360. 
These decisions authorize us to intend that the deed was not 
only signed and sealed by Jones and Beard, as it purports upon 
its face, but that it was also so delivered as to place its revo- 
cation beyond their power. ‘The decree, it will be observed, 
directs the executor of Mrs. Barge’s will to convey certain 
slaves, among which are those now in question, to sell a 
tract of land and pay over the proceeds to the plaintiff as a 
trustee for Mrs. Mitchell and her children; and the deed 
which is executed professedly under its authority conveys 
the slaves, and declares that they are delivered, states that 
the land has been sold and the proceeds paid over to the sub- 
stituted trustee. In addition to the evidence afforded by the 
deed, it was proven on the trial that the plaintiff brought the 
slaves with him to this state in 1835. Do these facts show 
prima facie that the plaintiff had such a legal title as author- 
ized him to sue for their recovery, if they were wrongfully 
taken from the possession of Mrs. Mitchell? The direction 
at the close of the decree that the deed should be approved 
by the clerk and master, and registered, was not an observ- 
ance indispensable to pass the title from the executor and 
vest it in the plaintiff, on the same terms on which he was 
its depository. Unless this direction was complied with, 
perhaps the decree could not be considered as completely ex- 
ecuted, and the court might coerce a compliance or assert its 
control over the property. But the executor in virtue of the 
will, and his qualification under it, had a legal estate, which 
under the sanction,of the decree, if not independent of it, he 
could transfer ; and his transferee could maintain an action 
against any one who would take possession of the property 
without a right to hold it. In respect to the necessity of re- 
gistration, it need only be remarked, that if its omission could 
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under any circumstances prejudice the rights of the cestuis 
que trust, one of whom was a feme covert, and the others 
perhaps in their minority, the defendants cannot take advan- 
tage of it. The act of North Carolina, which is before us, 
merely avoids deeds not duly registered as against creditors 
and purchasers—and the defendants were not creditors of the 
grantor or the cestuis que trust, nor purchasers from them. 

It is certainly not indispensable to a valid bequest of a 
chattel, that the testator should have had the actual posses- 
sion of it; more especially if his right is admitted by those 
who stand in a predicament to controvert it. But giving to 
the testimony the fullest effect that can be claimed for it, 
and it does not negative the fact of the testatrix and her hus- 
band’s possession under the pretended sale to the latter, by 
Thomas Mitchell. If, however, it be conceded the want of 
possession was shown, it cannot render the bequest inopera- 
tive, if the fraudulent vendor submitted the slaves to the dis- 
position of the will. The sale by that act would be consum- 
mated and valid against him, although it might be invalid 
against his creditors, on the ground that it was intended to 
delay, hinder and defraud them; but it would be good 
against all persons not claiming as a creditor or purchaser of 
the vendor. As the defendants do not come within either of 
these categories, they cannot insist upon the fraud as giving 
them a right paramount to the legatees under Mrs. Barge’s 
will. 

The assumption of the defendants, that if Thomas Mitch- 
elland Lewis Barge perpetrated a fraud in the pretended sale 
by the former, that the slaves might be settled on the family 
of the latter, and in pursuance of such an understanding, Mrs. 
Barge consummated the trust by her will, then the creditors 
of any party in possession of them may show the fraud, and 
the trust will not protect them ftom liability to such credi- 
tors, cannot be supported. True, if the transaction was 
fraudulent as supposed, the transfer of the slaves would be 
void against the creditors of Mitchell; but if it was acqui- 
esced in by them, the creditors of a party who might acquire 
the possession under the cestut que trust, could not subject 
the property to liability to pay the debts of such a party. 
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This conclusion is too obvious to require illustration, and is 
sufficiently argued by stating it. 

Possession of a chattel is prima facie evidence of property 
in the possessor ; but if the plaintiff has never had possession 
of the chattels, or if the contest be not with a mere stranger, 
but with one who will succeed in his proof of title, unless 
the plaintiff can prove a. better, it is necessary for the latter 
to resort to strict evidence of title. If, therefore, the action 
be brought against a wrong doer, the mere fact of possession 
by the plaintiff is usually sufficient evidence of title, although 
the plaintiff claims under a title which is defective; for the 
possession of property is prima facie evidence of ownership. 
Traylor v. Marshall, 11 Ala. Rep. 458. In Tanner v. Alli- 
son, 3 Dana’s Rep. 422, it was decided that in detinue it is 
allowable to show the title is not in the plaintiff, but in a 
stranger. Whether such testimony is admissible where the 
defendant has acquired possession tortiously, or does not con- 
nect himself with the third person, we will not stop to in- 
quire: and as there is nothing in the record from which it 
can be inferred that any one else had a right to the slaves, 
paramount to the plaintiff or defendants, it is unnecessary to 
consider the particular character of the defendants’ posses- 
sion. Admitting the sale by Thomas Mitchell was intended 
to defraud his creditors, yet we have seen that as he parted 
with the possession, and the defendants do not claim through 
his creditors, or as a purchaser from him, the fraud. is imma- 
terial in the present case; aud the court might very well 
have refused to charge that the plaintiff could be defeated if 
defendants showed titl§.in a third person, on the ground that 
such an instruction would ha¥e been abstract. It cannot be 
assumed that Lewis Barge left other distributees than his 
wife who are entitled to the slaves in question, and that 
therefore Mrs. Barge’s will is pro tanto inoperative. The 
possession of her executor is prima facie evidence that the 
title was transmitted by her will, and if it were allowable to 
institute an inquiry on this point, the onus of disproving this 
presumption devolves on the defendants. 

In respect to the settlement or bequest of property to the 
separate use of a married woman, it must be remarked that 
the common law will not allow her to possess personal pro- 
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perty, independently of her husband, but a court of equity 
will uphold a trust for her sole benefit, and see that it is 
strictly performed. She may dispose of her separate estate 
as she pleases—may give or sell it to her husband, may sell 
it to her trustee, deal with a stranger in respect to it, and it 
is chargeable by her written engagements; unless the mode 
of enjoyment is prescribed in the creation of the estate, or 
her powers over it restricted. But this right of the wifé thus 
to charge or dispose of her separate property, is only recog- 
nized and enforced in equity. Clancy on H. & W. 251, 
271, 332, 337, 343 to 347, 350 to 356, 612 ; 2 Story’s Eq. 
606, 614 to 624; Hoot et al. v. Sorrell et al. 11 Ala. R. 386; 
Jacques v. Methodist Epis. Church, 17 Johns. Rep. 548; 
same, 1 Johns. Ch. Rep. 65, 450; 2 Id. 543; 3 Id. 77; De- 
merest v. Wyncoop, Id. 129; Murray v. Barlee, 4 Sim. Rep. 
82; Headon v. Rasher, McC. & Y. Rep. 90; Vizoneau v. 
Pegram, 2 Leigh’s Rep. 183; Morgan v. Elam, 4 Yerg. R. 
375; Long’s adm’r v. White’s adm’r, 5 J. J. Marsh. R. 230; 
Bennett v. Oliver, 7 G. & Johns. Rep. 192; N. A. Coal Co. 
v. Dyett, 7 Paige’s Rep. 9; same case, 20 Wend. Rep. 570; 
Gardner v. Garduer, 7 Paige's Rep. 112 ; same case, 22 Wend. 
Rep. 526; Keene v. Johnston, 1 Jones & C. Rep. 255.— 
Conceding the facts show, that Mrs. Mitchell gave the slaves 
in controversy to her son-in-law, or that he retained the un- 
interrupted possession of them for more than three years, in 
virtue of a verbal loan, which, under ordinary circumstances 
would subject them to the payment of his debts, yet these 
facts if available, must be regularly stated toa court of chan- 
cery, as a ground of relief. A court of law, which considers 
the capacity of the wife to act in respect to her property, as 
merged by her marriage, will not regard them as impairing 
the legal estate of the trustee. The ruling of the circuit 
court upon this point, whether correct in the abstract or not, 
could not prejudice the defendants ; for it could not aid their 
defence in the present posture of the case to show that Mrs. 
Mitchell had made a disposition of her separate estate for life, 
which a court of equity would sustain. 

‘The proof in the cause very clearly shows, that although 
the defendants purchased the slaves at a sale by the sheriff, 
under execution, yet the possession was not changed by con- 
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tract with the plaintiff; consequently, as it respects the plain- 
tiff, the taking and detention must have been tortious, if he 
has the superior legal right. Upon this point there is no con- 
flict in the evidence, and nothing on which to rest the hypo- 
thesis in the prayer for instructions, that the taking was not 
wrongful. The refusal to give the charge in the form in 
which it was prayed, must have impressed the jury with 
the opinion that it was competent to find for or against 
either, or both the defendants, according as the facts 
warranted, without reference to the manner of the origi- 
nal taking; and the verdict indicates that the jury supposed 
both were liable. Whether the verdict is supported by the 
facts or not, is not a question presented for revision; but it 
shows that no injury has resulted to the defendants from the 
refusal to charge the jury as prayed; and even if it should 
have been given, it is not a fatal error. Our conclusion, up- 
on a view of all questions raised, is, that the judgment of 
the circuit court must be affirmed. 








WILKINS & WILKINS v. JUDGE & DUNKLIN. 


1. To enable two to file a bill as co-complainants, both must have an inter- 
est, and both be entitled to relief. 

2. A court of equity will not entertain a bill filed by two persons as com- 
plainants, to rescind acontract on the groud of fraud, the question of fraud 
having been decided between the defendants, and one of the complainants, 
in a court of law, having jurisdiction of the matter. 


Error to the Chancery Court of Butler. Before the Hon. 
A. Crenshaw, Chancellor. 


Tue bill was filed by the defendants in error, for the pur- 
pose of rescinding a contract for the sale of some slaves, 
made in Texas between the plaintiffs in error, and William 
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Judge, by which the latter, in consideration of a hotise and 
and lot, in Austin, Texas, conveyed certain slaves to the for- 
mer. That these slaves were in the possession of Joseph 
Dunklin, as agent of William Judge, who refused to deliver 
them to the plaintiffs in error, being advised by his principal 
that a fraud had been practiced upon him in the sale of the 
slaves. That thereupon ihey brought an action of trover a- 
gainst Dunklin, and recovered a judgment for $1,330, for 
the conversion of the slaves. The prayer of the bill is, for 
a rescission of the contract, for an injunction, &c. 

The defendants answered the bill, denied the fraud charg- 
ed in the purchase of the slaves, and insisted, that the pur- 
chase was fair, and bona fide, and rely upon the judgment at 
law against Dunklin, as a bar to the action, and also demur- 
ed to the bill. 

The chancellor, at the hearing, rendered a decree rescind- 
ing the contract, and perpetuating the injunction to the 
judgment against Dunklin. This is now assigned as error. 








Peck, with whom was Warts, for plaintiff in error. 

1. The title to the slaves recovered in the action of detinue 
at law, between the plaintiffs and the defendant, Dunklin, 
was directly in issue, and the recovery in that case is insist- 
ed upon by way of plea as against him; and unless its legal 
effect is destroyed by some matter in the bill, it must be con- 
clusive against him. Davidson and Stringfellow v. Ship- 
man et al. 6 Ala. 27; Bradshaw v. Heath, 13 Wend. 419; 
The Duchess of Kingston’s case, 2 State Trials, 201, 262; 
Dunklin v. Wilkins, et al. 5 Ala. R. 199; Cummings et al. 
v. McGehee, 9 Porter, 351. If the defence at law had failed 
because of its equitable character, then the judgment at law 
would interpose no obstacle to relief in chancery. Callo- 
way v. McElroy and Flanagan, 3 Ala. 406. But this is not 
pretended. Nor is it pretended that any fraud or mistake in- 
tervened to prevent a full and fair trial at law ; equity there- 
fore will not interfere to deprive the plaintiffs of the benefits 
of their judgment. French v. Garner et al. 7 Porter, 549; 
Lee & Norton v. The Ins. Bank of Columbus, 2 Ala. 21; 
Mock v. Cundiff, 6 Porter, 24. 
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~ 9. The defendant, Dunklin, cannot avoid the conclusive 
effect of the judgment at law, by joining with him in the bill, 
the defendant, William Judge, for whatever may be the 
rights of the defendant, Judge, it is not pretended that Dunk- 
lin has any claim whatever, either to the slaves recovered by 
the judgment at law, or to the others mentioned ‘in the bill, 
nor that he has any interest in, or connection with, the trans- 
action between the said Judge and the plaintiffs, for the sale 
and purchase of the house and lot in the city of Austin; 
their conjunction therefore as complainants, must be regard- 
ed as a mere device to avoid the effect of the r@overy at law, 
and give the court of chancery jurisdiction, and should con- 
sequently be treated as a fraud upon the court. 


JupeGeE, contra. 


DARGAN, J.—The bill being filed by two, as co-com- 
plainants, they must show that both have an interest, and 
both are entitled to relief; and if it appear that one co-plain- 
tiff is not entitled to any relief, the bill must be dismissed. 
See Story’s Eq. Pl. 392; Clarkson v. De Peyster, 3 Paige’s 
R. 336; 2 Sim. R. 237. 

The object of the bill is, to enjoin perpetually, a judgment 
at law, rendered in favor of the respondents, against Dunklin, 
one of the complainants, in an action of detinue to recover 
two slaves. The bill shows, that the slaves once belonged 
to William Judge, the other complainant—that he executed 
a bill of sale for the slaves, and also for several others to the 
plaintiffs in error, and that the respondents committed a fraud 

‘upon him, in the contract, and that they obtained the bill of 
sale by false and fraudulent representations. The bill also 
shows, that Dunklin never had title to said slaves, nor claim- 
ed them in opposition to the title of William Judge, and 
that at the time the bill of sale was executed, Dunklin held 
the possession of the two slaves, as the agent of Judge, and 
under his instructions, refused to deliver the slaves to the 
respondents, and resisted their title on the ground of the fraud 
alledged to have been committed by them, on Judge, in the 
contract of sale. 


18 
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It has been settled by this court, that Dunklin was autho- 
rized to show the fraud practiced by respondents, on Wm. 
Judge, at law, as he withheld the slaves from the respond- 
ents, under the directions of Judge, and as his agent; see 
5 Ala. 199; and it is evident from the record, that he did 
defend the suit at law, on the ground of the fraud, and the 
verdict was rendered against him. 

The question of fraud in obtaining the bill of sale, has been 
decided by a court of law, against Dunklin, and the rule un- 
doubtedly is, that courts of law have concurrent jurisdiction 
with courts of equity, in all cases of fraud. Having juris- 
diction, its judgment is binding on the rights of the parties, 
and can be reviewed only in an appellate court ; but cannot 
be again litigated in another forum, having concurrent juris- 
diction over the subject matter. See 9 Wheat. Rep. 552; 3 
Yerger, 167; 2 Munf. 34; 6 Ala. 27; 13 Wend. 419; 5 
How. R. 80. 

As the question of fraud has been decided between Dunk- 
lin and the respondents, and this is the only title alledged 
for equitable relief, it cannot be granted to Dunklin, for as 
to him, the question has been decided by a court of compe- 
tent jurisdiction, and its judgment is conclusive upon him, 
and the same question cannot be litigated by him in this 
court. It therefore follows, that Dunklin is not entitled to 
any relief, and as Judge has joined him as a complainant, 
even if the testimony showed that he was entitled to rescind 
the contract, and to relief, it could not be granted on this 
bill; for we have seen, that both complainants must have 
an interest, and both be entitled to relief, or it cannot be 
granted. 

The decree must therefore be reversed, and the bill here 
dismissed, but it must be without prejudice to the right of W. 
Judge to file another bill in his own name, if he wishes, and 
can produce proof to show a fraud committed on him, by 
the respondents. 

Let the decree be reversed, and a decree here rendered 
dismissing the bill. 
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DUBOSE v. YOUNG ann McDOWELL. 


1, Admissions of indebtedness, made by a debtor in a deed of trust, to se- 
cure the creditor, are evidence of the fact of indebtedness, against one, 
who was not at that time a creditor of the grantor. 

2. The fact, that a creditor obtained a judgment against his debtor, on the 
second Monday of November, 1838, is not proof that the debt on which 
the judgment was founded, existed on the 3d October, 1838. 

3. The fact that one in failing circumstances, engages with Others in a busi- 
ness requiring money and credit, and executes a deed of trust for the per- 
formance of his engagements, does not indicate mala fides, on the part of 
those he thus engages with, though they are aware of his embarrassed 
condition. 


Error to the Circuit Court of Marengo. 


DetinvueE by the defendants in error for a slave, before the 
Hon. Geo. Goldthwaite. 

The questions of law arise out of a bill of exceptions, from 
which it appears that the plaintiffs claimed title to the slave 
sued for, as trustees in a deed executed by Samuel D. Carter 
of the first part, the plaintiffs as trustees of the second part, 
and John B. Cook, creditor, of the third part, and is dated the 
3d October, 1838. The deed recites that sundry individuals 
of South Alabama have recently associated themselves to- 
gether under the name and style of the Farmers’ Banking 
Association, with a capital not to exceed $1,000,000, divided 
into ten thousand shares of $100 each, for the purpose of es- 
tablishing a private joint stock bank, to be located in Demop- 
olis, in the county of Marengo, with the usual and customary 
powers incident to such associations, and have elected a 
board, &c. and elected John B. Gpok, Esq., the party of the 
third part, cashier of said bank, in accordance with the arti- 
cles of association. 

The deed then proceeds to recite, that by the terms of the 
articles of agreement of the association, the several subserib- 
ers thereto are required respectively to pay in the amount of 
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their subscriptions to the capital stock in three equal annual 
instalments—on the Ist March, 1839, 1840, 1841, in gold 
and silver, or their equivalent in cotton, to be delivered to 
the agent of the association in Mobile. That Carter had 
subscribed the articles of agreement, and taken forty shares 
of the capital stock, and had executed to Cook his three se- 
veral promissory notes for $1,333 33 each, for the payment 
of said shares, falling due as above stated, payable in gold and 
silver, or cotton. 

The deed further recites, that the articles required the 
subscribers to secure the payment of their stock by a con- 
veyance of real or personal property in trust. Then follows 
a conveyance of real estate and slaves, including the slave in 
controversy, upon trust that the party of the second part 
would permit the grantor to retain the possession of the pro- 
perty until default in the payment of the promissory notes 
above recited, with power in case of a default, to sell, &c. 
The deed was proved and recorded. 

The plaintiffs also introduced and proved in evidence two 
of the notes described in the deed, but offered no other evi- 
dence of the consideration of the deed and notes than the 
recitals therein. It also appeared in evidence that the F'arm- 
ers’ Banking Association was an unchartered company, es- 
tablished for the purpose of banking. 

The defendants proved that on the -— day of January, 
1839, an original execution issued upon a judgment thereto- 
fore recovered in the county court of said county, by one 
Christopher Taylor, against the grantor in the deed, and 
came to the sheriff’s hands. That in June, 1839, an alias 
issued on the same. Judgwient was levied on the slave in 
question, and on the —— day of September, duly sold to the 
defendant. He further proved that said deed included all the 
property of the grantor, and at the time of the making there- 
of, he was deeply embarrassed and in failing circumstances, 
and that sundry judgments,were on the eve of being reco- 
vered against him, but there was no evidence that the gran- 
tees or beneficiaries knew these facts, unless charged with 
notice by the pendency of these suits. 

Upon this state of facts, the court charged that said notes 
imported a consideration, and were evidence of such consid- 
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eration, unless the transaction was impeached by evidence of 
fraud or unfairness. 

The defendant’s counsel asked the court to charge, that it 
was necessary in order to establish the deed, to prove that 
the grantor was a member and stockholder of said company, 
and that the recitals of the deed did not prove that fact. 

That if the grantor was in failing circumstances at the time 
of the execution of the deed, that neither the notes or the 
recitals in the deed were sufficient evidence of themselves to 
sustain the deed under the facts of the case. These charges 
were refused, and the defendant excepted. 

That the plaintiff was not entitled to recover without proof 
of the assent of the beneficiaries to said deed before the lien 
of the execution attached, which was also refused, and the 
court charged, that the assent of the beneficiaries might be 
inferred from the notes, the deed, and the claim under the 
deed, if they were without fraud. 

That if the grantor was in failing circumstances at the time 
of the making of the deed, the same was void as to the pur- 
chaser under the execution. 

Lastly, that if the grantor made the deed whilst in failing 
circumstances, and his condition was then known to the be- 
neficiaries, that the plaintiffs were not entitled to recover. 

These several charges were refused, and the defendants 
excepted. The several matters arising out of the bill of ex- 
ceptions are assigned as error. 








J. W. Hentey and W. M. Brooks, for the plaintiff in error. 

It appears by the record that this is a contest between a 
- purchaser at sheriff’s sale, under executions against the grant- 
or in the deed of trust, and the trustee under that deed, and 
that under such circumstances, it was necessary to prove the 
consideration of the deed. 

A mortgagee claiming title against a purchaser under a 
judgment creditor of the mortgagor, must prove the conside- 
ration of the mortgage. Doe ex dem. McGintry and Me- 
Carty v. Reeves, 10 Ala. 137. 

So when the contest is between a creditor and a grantee 
under the deed of trust to secure another creditor, the con- 
sideration of the deed must be shown, and it is not proved 
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by the recitals in the deed, or the admissions of the grantor. 
McCain v. Wood, 4 Ala. 258. 

So also, ina contest between a creditor and one claiming 
by deed from the debtor, the consideration is not proved by 
the recital in the deed, but must be shown by extrinsic evi- 
dence. Br. Bank at Decatur v. Kinsey, 5 Ala. 9. 

From these authorities it is clear, that in this case it was 
a necessary part of the proof to show the consideration of the 
deed of trust, and that the same was not proved by the reci- 
tals in the deed itself. 

The case of Griffin v. Doe ex dem. Stoddard and Murphy, 
relied en by the opposing counsel, is clearly not in point. 
In that case, it was in proof that the company had gone into 
operation, had contracted debts, which had been reduced to 
judgment, and that the property sought to be recovered was 
the only fund for the payment of those debts. The land in 
that case was specifically pledged for the debts of the com- 
pany, and there were debts in judgment unsatisfied. The 
court say, “that it might well be questioned whether the 
trustee could have maintained the action without proof of 
unsatisfied judgments, in a case where the defendant was a 
purchaser at sheriff’s sale, under a judgment against the 
grantor individually. 

Such is our position here. The plaintiff in error was a 
purchaser at sheriff’s sale, under executions against the grant- 
or individually—and here there is no proof whatever of any 
unsatisfied judgments against the company. 


Hopkins, contra. 

There was no question raised in the circuit court, as to 
the time when the deed of trust was made, or when it was 
recorded. No such question therefore can be raised in this 
court. Griffin v. Doe ex dem. Stoddard and Murphy, 12 
Ala. 783. 

The effect of the evidence is, that the banking company 
went into operation. The proof is, that the company was 
established. But it was not questioned in the circuit court, 
that the company did do business, and cannot therefore be 
made a question of here. Griffin v. Doe ex. dem. Stoddard 
and Murphy, supra. 
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As charges were asked by the defendant in the circuit 
court, which disputed the validity of the deed upon other 
grounds, the questions raised upon such grounds impliedly 
admitted that the company did business. Gresley’s Eq. Ev. 
356. 

As the instructions asked for impliedly admitted that the 
banking company did business of the kind, for which it was 
formed, the plaintiffs in the action of detinue were entitled to 
maintain it, to secure the payment of the part of the capital 
stock of the company which the grantor of the deed had sub- 
scribed for, and to which the company was entitled, to meet 
such liabilities as the business tney did had created against it. 
As the grantor in the deed of trust subscribed the articles of 
association, which are recited in the deed, and the articles 
could not be presumed to be in the possession, or under the 
control of the trustees in the deed, the recitals were compe- 
tent evidence that the grantor was a member of the associa- 
tion. The first instruction therefore for which the plaintiff 
in error asked, was properly refused by the court. Griffin v. 
Doe ex dem. Stoddard and Murphy, supra. 

The third instruction asked for by the defendant, assumes 
that the members of the association, and not Cook, to whom 
the notes were payable, and whois the third party to the 
deed, are the beneficiaries. If they were the beneficiaries, 
their assent to the deed would be presumed, and the refusal 
of the charge by the court was correct, as well as the substi- 
tute the court gave for the one refused. 4 Porter’s Rep. 
321; Wiswall v. Ross, 11 Wheat. 78, 97; 2 Stewart’s Rep. 
98, 103. 

But if this refusal were wrong, the question raised by -the 
charge asked for, was an abstract one. ‘The members of the 
association were not the beneficiaries whose assent was need- 
ed, but Cook, the cashier, who gave his assent by executing 
the deed, as the third party to it, was the beneficiary. 

The fourth charge asked for was properly refused, it as- 
sumed that the deed was void as to the defendant, if the , 
grantor were in failing circumstances when he made it. 


COLLIER, C. J.—The first question to which our atten- 
tion is invited, is, whether the deed of trust under which the 











144 ALABAMA. 
_______Dubose'v. Young and McDowell. = 
plaintitis claim, was shown to be supported by a sufficient 
consideration to entitle them to recover of the defendant, who 
was a purchaser at a sheriff’s sale, in virtue of an execution 
against the estate of the grantor? As between the parties to 
the deed, or the notes it professes to secure, it is admitted 
that they import a consideration, but as it respects the defend- 
ant, it is insisted that they are res inter alios, and conse- 
quently inoperative without the aid of extrinsic proof. Let 
us examine this argument in reference to our own decisions. 
In McCain v. Wood, 4 Ala. Rep. 258, which was a contro- 
versy between a pre-existing creditor of the grantor, and the 
trustee in a deed to secure another creditor, it was held, that 
the consideration for the deed must be shown, and is not 
proved by the recitals in it, or by the admissions of the grant- 
or at the time of its execution. Soin the Branch Bank at 
Decatur v. Kinsey, 5 Ala. Rep. 9, we said, “a voluntary 
conveyance of property is void as against creditors ; in acon- 
test therefore, between a creditor and one claiming through 
the debtor, it is necessary for the latter to prove that the con- 
veyance was not voluntary, by showing that a valuable con- 
‘sideration was given for the property. This is not shown 
by the recital of that fact in the conveyance, as that is amere 
declaration or admission of the grantor, but must be proved 
by extrinsic evidence.” See also Doe ex dem. McGintry & 
McCarty v. Reeves, 10 Ala. Ren. 137, In these cases the 
creditors were such when the deeds were executed, or were 
in a position to claim all the advantages which such a situa- 
tion could give. 

In Griffin v. Doe ex dem. Stoddard and Murphy, 12 Ala. 
R. 783, a deed was executed by a member of a mercantile 
firm, conveying lands in trust for the payment of such debts 
as the partnership might afterwards contract, and requiring 
the trustee to sell at the instance of any one of such credi- 
tors. Held, that the trustee could recover in ejectment a- 
gainst a purchaser at a sale under execution, for debts of the 
grantor contracted previous to the execution of the deed, up- 
on proof that the partnership commenced business, contract- 
ed debts, and that there were unsatisfied judgments against 
the firm. ‘The court remarked, that without the proof of 
unsatisfied’ partnership debts, “it might well be doubted 
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whether the trustees could have maintained this action—it 
being shown that the defendant was a purchaser at sheriff’s 
sale, under a judgment against the grantor individually.” 

These citations are perhaps decisive to show, that the 
proof in the case at bar would be defective, if it appeared 
that the debt upon which Taylor’s judgment was recovered, 
was existing at the time the deed was executed by Carter to 
the plaintiff. But it does not appear when the liability ac- 
crued. The county court of Marengo commenced its fall 
term in 1838, on the second Monday of November, and the 
judzment may have been then rendered by default, or con- 
fession upon a cause of action which matured just about the 
same time. A bill of exceptions which is so inexplicit in its 
statements as to require interpretation, must be taken most 
strongly against the party excepting, and as it does not ap- 
pear that the judgment was not rendered at the appearance 
term, or when the liability accrued, it cannot be intended 
that it existed on the third of October, 1838, the day on 
which the deed of the plaintiffs bears date. In this posture 
of the case, the rule of law which excludes the verbal or writ- 
ten admissions of a party to atransaction, as evidence against 
a stranger does not apply. 

In Goodgame v. Cole & Co. 12 Ala. Rep. 77, it was held 
that the general rule, that the recitals in a deed made by a 
debtor, or admissions by him at the time of its execution 
were not evidence, must be confined to declarations and ad- 
missions made after the creation of the contesting creditors 
debt, as until then there is no reason why even a voluntary 
conveyance may not be good.’ “ What weight,” say the 
‘court, “such admissions would be entitled to in the minds 
of the jury, it is evident would depend on the circumstances 
of the case, but in principle they seem to be admissible, if 
made by the debtor at a period of time when it is not his in- 
terest to make them, and when they cannot affect the credi- 
tor against whom they are afterwards used. It will thus be 
seen that the test of the admissibility of such admissions, is 
not the length of time previous to the trial; that it is the fact 
whether the debtor at the time had an interest in creating a 
title in another to defeat the particular creditor. See also, 
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Simerson v. The Branch Bank at Decatur, 12 Ala. R. 205. 
It is needless to add to these citations, for they very clearly 
establish, that the recitals in the deed, and the notes which 
it purports to secure were admissible evidence. 

The case of Griffin v. Doe ex dem. Stoddard and Murphy, 
ut supra, is perhaps distinguishable from the present, as to 
the effect of the evidence. There the deed was professedly 
for the benefit of creditors, and in a controversy between the 
trustee and one claiming mnder a pre-eristing creditor of the 
grantor, it was necessary to show that there were debts of 
the partnership still unpaid. In the case at bar, the deed 
conveys the lands and slaves to the trustee—thus investing 
him with the legal estate, and if default should be made in 
the payment of the notes intended to be provided for, he was 
required to sell so much of the property conveyed as was ne- 
eessary to pay the sum due and unpaid, upon the written re- 
quest of the cashier. The purpose of the parties was, to se- 
cure a capital in money, or its equivalent, to enable the asso- 
ciation to prosecute the ordinary business of banking ; and 
at the time the deed was executed, the object contemplated 
was not prohibited by law. In the absence of countervail- 
ing evidence, the notes and deed are prima facie evidence of 
the facts they import, against a subsequent creditor of the 
grantor, (as we must intend Taylor to have been, ) and with- 
out further proof, entitled the plaintiffs to recover. This 
conclusion is an obvious sequence from what is said in the 
cases cited from 12 Ala., and we will not attempt further il- 
lustration. 

The assent of a party to a security which does not post- 
pone the day of payment of his demand, or cannot otherwise 
prejudice his rights, but is altogether beneficial, will, in the 
absence of express proof be presumed; and if there is no 
time prescribed within which the beneficiary must make 
known his assent, it is difficult to fix a limitation of general 
application. Such cases must depend upon circumstances 
peculiar to themselves. If Mr. Cooke was the agent of the 
company, invested with authority to receive notes and secu- 
rities from its members, then his assent to the deed, as indi- 
cated by the subscription of his name, if plaged there by him- 
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self or his authority, would be inferred, and be regarded as 
the act of his principals. But without reference to Cooke’s 
authority, the assent of the members of the association may 
be intended upon the principle we have stated. 

Conceding that the defendant was in failing circumstances, 
and this was known to the other members of the company, 
when the notes and deed were executed, and it does not in- 
dicate mala fides on the part of the latter. It was clearly 
competent for the grantor to enter into such contracts as are 
legal. He might stipulate with others to engage in business 
which required money and credit, and if there were no liens 
upon his property, we can conceive of no objection to his 
selling or conveying it as a security for the payment of his 
debts, or the performance of other engagements. ‘These we 
regard as mere legal truisms which require neither argument 
or authority to sustain them. The record discovers no avail- 
able error, and the judgment of the circuit court is conse- 
quently affirmed. 














CUNNINGHAWM’S ADM’R v. ROGERS. 


1. A mortgagee of slaves, with a power of sale to pay a debt due him, sold 
under the mortgage, and became himself the purchaser, and afterwards 
re-sold them at a profit: Held, that he was a trustee in the re-sale, for the 
mortgagor, who was entitled to the difference, between the first and se- 
cond sale, 

2. A supplemental bill, when properly filed, is to be considered as part of 
the original bill, and if upon the whole bill the complainant is entitled to 
relief, it must be decreed him. 


Writ of Errror to the 16th Chancery District. Before the 
Hon. D. G. Ligon. 
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Wituram Rogers, the complainant, executed to Joseph L. 
Cunningham a deed of mortgage of certain slaves, on the 15th 
day of May, 1841, to secure the payment of a promissory 
note for $3,620, and by the terms of the mortgage, Cunning- 
ham had the right to sell the slaves, or so many thereof as 
Were necessary to pay said note, on giving ten days’ notice. 

Before the note fell due, Cunningham advertised the sale, 
and Rodgers filed his bill to enjoin the sale, alledging, 
amongst other things, payment of $900 in the sale of a slave, 
and also that Cunningham was indebted to him for one half 
of the proceeds of a crop raised by them jointly. Upon the 
coming in of the answer, the injunction was dissolved. 

A supplemental bill was afterwards filed, alledging that 
Cunningham, after the dissolution of the injunction, exposed 
the slaves to public sale, and became himself the purchaser 
of them for $1,800, and that in a short time thereafter, he 
re-sold them for $3,300, and prays that the re-sale be consid- 
ered as the actual sale, and that the defendant be decreed to 
account for that sum. 

The answer insists, that the purchase by Cunningham was 
fair, and for the best price that could be got, and that he was 
not bound to account for the sum received by him on the re- 
sale, but should be held accountable only for $1,800; and 
admits that he received, in notes on third persons, when he 
parted with the possession, $2,800. There was a conflict of 
proof as to the value of the slaves. 

The chancellor decreed that Cunningham should account 
for the value of the slaves, and referred it to the master to 
ascertain the value, who reported the value to be the amount 
admitted to have been received by Cunningham, to wit, 
$2,800, and found a balance due from the respondent to the 
complainant. The respondent having died, the suit was re- 
vived against his representatives, and a final decree for $638 
59, was rendered in favor of complainant, which is now as- 
signed as error. 
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MeLestenr, for plaintiff in error. 
1. The plaintiff in error was both trustee and eestui que 
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trust ; he had an interest, which he had a right to protect by 
entering into fair competition with other bidders for the pro- 
perty he sold under the deed. Brannan v. Oliver, 2 Stew. 
47; Saltmarsh v. Beene, 4 Port. 283; 6 Ala. R. 894. 

2. The gravamen of the original bill is, that the complain- 
ant have an account of a partnership crop, and a postpone- 
ment of the sale till the law day, and that he be allowed his 
proper credits. The proof shows the account had been set- 
tled to the satisfaction of the parties, by an award of arbitra- 
tors chosen by them for that purpose. ‘That the proper cre- 
dits had been allowed by the defendant before the exhibition 
of the bill, and that there was no abuse of the trust by the 
plaintiff in error. So the original is wholiy unproved, and 
should have been dismissed. 

3. The supplemental bill should have been an original 
bill. The plaintiff in error’s right to sell under the deed is 
not denied, but fully admitted in the bill. But it is alledged 
that Cunningham publicly threw doubts over the title at. the 
sale of the slaves, by intimating they were involved in law, 
and purchased them at $1,800, and afterwards sold them at 
$3,300. Story’s Eq. Plead. 273, § 336, 337, 339, and cases 
there cited. 





DARGAN, J.—The rule is settled on principles which we 
approve, that a trustee cannot, by buying the trust estate, 
make profit to himself. See 1 Story’s Eq. 317, and the cases 
there cited. Indeed, the authorities go to the extent, that 
when a trustee becomes the purchaser at his own sale, the 
cestui que trust may still look upon the property as bound by 
‘the trust, and may apply, within a reasonable time, to havea 
re-sale, without showing any injury to his rights, or benefit 
to the trustee. That is, he may treat the purchase of his 
trustee, as a sale, or not, at his option. See 5 Vesey, 678; 
1 Story’s Eq. 318; 2 Johns. Chan. Rep. 252; Saltmarsh v. 
Beene, 4 Porter’s Rep. 283. And where the trustee is shown 
to have made profits by a re-sale of the trust property, in a 
short time after his purchase, and without delay the cestui 
que trust applies to have the benefit of the re-sale, the rule is 
invariable, that the purchase by the trustee will be set aside, 
and the cestui que trust will be entitled to the benefit of the 
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re-sale. See 1 Story’s Equity, 317, and the cases there re- 
ferred to. 

It is true, that in the case of Brannan v. Oliver, 2 Stewart, 
47, this court held, that a purchase by an administrator hav- 
ing an interest at his own sale, would be supported, if no un- 
fairness appear; and in 6 Ala. 896, it is said, that an adminis- 
trator, at his own sale, may purchase, if it be fairly con- 
ducted, and it cannot be treated as a nullity. But these’ au- 
thorities fall short of the facts of this case. Here, the re- 
spondtnt was a trustee -to sell property to pay a debt due from 
complainant to the respondent. The respondent, the trustee, 
became the purchaser at his own sale, and in a short time 
thereafter re-sold the property, at the profit of $1,000. These 
facts, within themselves, must set aside the purchase of the 
trustee at his own sale; he must be held to be a trustee at 
the time of the re-sale, and the complainant entitled to the 
benefit of it, and hence there is no error in estimating the 
value of the negroes at $2,800, for the answer shows this is 
the amount received by the defendant on the re-sale. 

2. It is said, however, that the original bill, without the 
aid of the supplemental bill, would have been dismissed at 
the final hearing, and that the decree is erroneous, because it 
can be sustained on the supplemental matter only. The rule 
is, that a supplemental bill, when properly before the court, 
may be considered as part of the original bill, and the whole 
is to be considered as one bill; and hence, if the complainant 
is entitled to relief upon his whole bill, it should be decreed 
tohim. See 13 Conn. R. 456;, Dan. Ch. Prac. 1654. 

There is no objection, that the supplemental matter is not 
properly before the court, and it must be treated as part of 
the bill; and thus considered, the bill has equity, and the an- 
swer shows the measure of relief that should be granted, in- 
dependent of the testimony taken by depositions. 

The decree of the chancellor is affirmed. 


CuiiTon, J., not sitting. 
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CHENAULT v. WALKER. 


1. A count in an action on the case against a sheriff, for refusing to permit 
one whose property was attached, to replevy it, is sufficient, if it alledge 
a tender to the sheriff, ofa bond executed by himself with good and suffi- 
cient sureties, conforming to the requirements of the statute, and a refu- 
sal to accept it. 

2. If the bond tendered did not conform to the statute, it was the duty of 
the sheriff to perfect it, as he is allowed a fee for taking it. 

3. One whom the sheriff refused to take as a surety on the bond, may be 
examined as a witness, and asked what he was worth after payment of his 
debts. So it is competent to prove by others, acquainted with the condi- 
tion of the persons offered as sureties, what they were worth at the time 
they were tendered, after the payment of their debts. 

4, Itis sufficiently precise to charge the jury, that if the persons refused by 
the sheriff, “ were solveng, and responsible for the penalty of the bond,” 
the sheriff is liable to the party aggrieved. 


Writ of Error to the Circuit Court of St. Clair. Before 
the Hon. G. D. Shortridge. 


Tis was an action on the case, at the suit of the defend- 
ant in error, against the defendant below, as sheriff, for re- 
fusing to permit the plaintiff to replevy certain slaves, which 
the former had levied on under an attachment against the es- 
tate of the latter. The cause was tried upon the general is- 
swe, with leave to give any special matter in evidence that 
could be legally pleaded in bar—a demurrer to each count 
severally, as well as to the entire declaration being overruled. 
A verdict was returned in favor of the plaintiff for $250, and 
judgment was thereon rendered. 

From a bill of exceptions sealed at the defendant’s in- 
stance, it appears that an attachment issued, and was levied 
on certain slaves of the plaintiff, as alledged in the declara- 
tion; thatin March, 1844, while these slaves were in the 
hands of the defendant, as sheriff of St. Clair, under the levy, 
the plaintiff offered to replevy them by executing a bond, 
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with Joel Chandler, Elisha R- Chandler, and Caswell Bat- 
tles as his sureties. ‘These persons were present and willing 
to become the plaintiff’s sureties, but no bond was actually 
tendered—the defendant refusing to receive a replevy bond 
of the plaintiff, with the sureties tendered. Defendant how- 
ever offered to receive such bond from the plaintiff and one 
Yarborough, or a bond executed by the plaintiff, and any 
one of three other persons whom he named—all of whom re- 
sided in St. Clair county. The defendant objected to the 
sureties offered by the plaintiff, because he thought them in- 
sufficient, and he had been admonished by the plaintiff in at- 
tachment to be on his guard, and informed by him that the 
two Chandlers were not good. 

Plaintiff then introduced Elisha R. Chandler, and asked 
him the following question : “In the spring of 1844, when 
you offered to go on the replevy bond for plaintiff, as his 
surety, with Caswell Battles and Joel Chandler, to enable 
plaintiff to replevy his slaves levied on under the attachment 
mentioned in plaintiff's declaration, what were you worth, 
after paying all your just debts.” The defendant objected 
to this question, because it was illegal and improper, and 
because it called on the witness to state a conclusion, instead 
of a fact; but the objection was overruled, and the question 
answered by the witness, stating that he thought he was 
worth about twenty-five hundred dollars, after paying his 
debts. Defendant objected to the answer, but it was per- 
mitted to go to the jury. 

The same witness stated, that he was acquainted with the 
circumstances of the other sureties offered, (who had been 
examined as to their liabilities and property,) and upon be- 
ing interrogated, said what he thought Joel Chandler was 
worth, in March, 1844, after paying his debts. A similar in- 
quiry and statement was made in respect to Caswell Battles, 
notwithstanding an objection in both instances to questions 
and answers. Defendant then examined the witness as 
to his property and liabilities, and of what his estate con- 
sisted. 

There was no other proof than as above stated, of the of- 
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fer to replevy the property, but there was other testimony to 
other points. 

The court charged the jury, that if the plaintiff, in the 
spring ef 1844, offered to execute a replevy bond, with the 
three persons above named as his sureties, and they were 
ready and willing to execute such bond, and if the sureties 
proposed were solvent, and responsible for the penalty of 
such a bond, and the defendant refused to take it, the plain- 
tiff was entitled to recover, although no bond was in fact ex- 
ecuted by the plaintiff, or either of the persons offered as his 
sureties. 








S. F. Rice, for the plaintiff in error. A bond should have 
been executed and tendered to the sheriff; a mere offer to 
give a bond, with certain persons as his sureties, is not a 
compliance with the statute. The sheriff must exercise a 
judicial discretion in accepting the bond—he must be allow- 
ed time to deliberate. It is not enough that the sure- 
ties are “solvent and responsible,” they must be such as per- 
sons of ordinary prudence in the management of their affairs 
would be willing to accept. The avocations of the sure- 
ties, the description of their property are all matters to be 
considered of by the sheriff, in determining on their suffi- 
ciency. It does not appear that either of the persons offered 
had a fixed residence, or owned lands. 


J. T. Morean, for the defendant in error. It was the du- 
ty of the sheriff to prepare the bond. Clay’s Dig. 232. The 
answers of the witness as to the value of his own property 
and the other persons offered as sureties were admissible. 
2 Phil. Ev C. & H’s Notes, 760; 2 Pick. Rep. 304, 309. 
On cross-examination the witness stated all the facts, so that 
the jury could judge what influence to give his testimony. 


COLLIER, C. J.—1. It is provided by statute, that at- 
tachments may be levied on the defendant’s goods and chat- 
tels, and that the same shall remain in the custody of the 
officer seizing them, unless the defendant or his agent shall 
enter into areplevy bond, with surety in double the amount 

20 











154 ALABAMA. 
___Chenaultv. Walker, 
of the plaintiff's demand, “conditioned that if the defendant 
be condemned in the action, he shall return the specific pro- 
perty attached, and in case he fail to do so, the securities will 
do it for him,” &c. Clay’s Dig. 57, $ 11; 61§ 33. “For 
taking bonds of every kind,” the sheriff is entitled to a fee of 
fifty cents. Id. 234, 235. 

The first count of the declarvtion alledges that the plain- 
tiff tendered to the defendant a bond executed by himself, 
with good and sufficient sureties, conforming to the require- 
ments of the statute; and the second avers an offer to exe- 
cute sucha bond. Both alledge the refusal of the defendant, 
as sheriff, to accept a bond with the sureties proposed. It is 
quite enough to state the substance of these counts, to show 
that they are good, at least on general demurrer. In respect 
to the second, if it was supposed that the plaintiff should not 
merely have offered to replevy, but should: have. tendered a 
bond in all respects perfect, we would answer, that the law 
in giving to the sheriff a fee for taking such a bond, imposes 
on him the duty of preparing it, But if it were incumbent 
on the defendant in such case to tender a complete bond, he 
would be excused from it, by the refusal in advance to accept 
it, provided the sureties proposed were sufficient. 

2, The inquiry of Elisha R. Chandler, what he was worth 
when he proposed to execute the replevy bond with the 
plaintiff, we think was altogether unobjectionable. It can- 
not be admitted as a general rule, that a witness shall not be 
allowed to state a conclusion of fact, without first disclosing 
all'the facts and circumstances of which the’ conclusion in 
his own mind is predicated. The opposite party may, so 
far as they are pertinent and proper, elicit them by a cross- 
examination. In Lawson v. Orear, 7 Ala. R. 784, it was 
said that reputation was not admissible to prove insolvency, 
as that is the legal conclusion from facts to be stated; but 
reputation of facts or circumstances from which insolvency 
may be,inferred, is propet evidence to go to tothe jury. In 
Massey v. Walker, 10 Ala!, 288, it was objected, that a wit- 
ness should not have been allowed to state that a party “was 
largely embarrassed by debts,” because this was a statement 
of:conclusions, not of facts. To this it was answered, that 
“from the,course this notion of conclusions as distinguished 
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from facts, seems to be taking, it is as well to state that the 
decisions upon this point refer to conclusions of law, to be 
deduced from facts which may or may not exist. There is 
no matter which involves a combination of facts that is not 
liable to be called a conclusion, if this term is properly ap- 
plied to the knowledge by one individual that another is em- 
barrassed with debt.” 2 Pick. R. 304; 3 N. Hamp. R. 349; 
6 Id. 462; 3 Dana’s Rep. 301; 11 Serg. & R. 137. 

3. What issaid on the preceding point, and especially in 
the case cited from 10 Ala. Rep., is decisive to show, that 
the circuit court did not err in permitting E. R. Chandler to 
testify that he was acquainted with the situation of the per- 
sons offered as his co-sureties, and what he believed they 














were respectively worth. 

4, The remaining question arises upon the charge of the 
court. By the terms ‘solvent and responsible,’”’ we must 
understand, it was meant, that the sureties proposed were ca- 
pable and able to discharge the obligation to be contracted ; 
in other words, that they were good for the penalty of the bond. 
There is no law which makes it indispensable that such sure- 
ties should be the proprietors of land; it is enough if they 
own other property which is tangible and available for the 
payment of.debts. Upon this being shown, it devolves on 
the party cuntroverting their sufficiency, if the fact be so, to 
show that they have no fixed residence—are men of uncer 
tain and dubious pursuits, or are not (from any cause) such 
persons as men of prudence would trust. It is not shown 
that such proof was adduced, and it canflot be assumed that 
such was the character of the sureties offered. 

It may be that the charge is somewhat ambiguous, and 
might have been more precise in its import, yet we cannot 
affirm, from the proof recited in the bill of exceptions, that 
the jury were necessarily misled. We have repeatedly held 
that a judgment will not be reversed merely because a charge 
is ambiguous, or.too general ; if the party who supposes that 
he may be prejudiced, desires more specific instructions, he 
should pray the court to give them. If he suffers such an 
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opportunity to pass, without an effort to repair what he con- 
siders injurious to himself, he cannot be heard on error to 
alledge that the charge was not sufficiently pointed, or was 
too general. 

It follows that the judgment must be affirmed. 








Cuzton, J., not sitting. 





WARNOCK & HUGHES v. SMITH. 


1. An action will lie for the breacb of a contract, by which a debtor, against 
whom his creditor was about to institute legal proceedings to recover a 
debt, secured by two notes, agreed, that in consideration the creditor 
would forbear to institute legal proceedings, to subject a slave of the 
debtor, to the payment of the debt, he would have the slave forthcoming, 
at a time and place agreed on, if he did not pay the debt. It is not ne- 
cessary to aver, that the creditor could have levied an execution, or at- 
tachment on the slave, if he had been produced, as the law implies dam- 
age from the breach of the contract. 


Writ of Error to the Circuit Court of Benton. Before the 
Hon. G. W. Stone. 


Tue defendant in error declared against the plaintiffs in as- 
sumpsit. The ‘substance of the declaration may be thus 
stated: Smith, the plaintiff below, held two notes on War- 
nock, one for $62, the other for $110. That Warnock 
owned a negro woman, a slave of value sufficient to pay and 
satisfy said notes, and that the plaintiff, about the first of 
February, 1843, was about to institute legal proceedings to 
subject the slave to the payment of the notes; and in consid- 
eration of the forbearance of the plaintiff, to institute legal 
proceedings to subject the slave, the defendants, on the 21st 
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day of February, 1843, made and delivered to the plaintiff, 
an agreement in writing, in reference to said notes, and said 
slave, whereby said defendants bound themselves to the 
plaintiff, to have the slave forthcoming in Benton county, 
.on the first day of January, 1844, should said Warnock fail 
to pay said notes; and the plaintiff averred, that the said 
Warnock failed to pay said notes, and that they are still un- 
paid, and that said slave was not forthcoming in Benton 
county on the first day of January, 1844, nor is said slave yet 
forthcoming in Benton county. The declaration also avers, 
that in consideration of said agreement, that said plaintiff did 
forbear to institute legal proceedings to subject said slave, 
and concludes with the usual super se assumpsit. 

To this declaration a demurrer was interposed, which was 
overruled by thecourt. The general issue was then pleaded, 
and a verdict and judgment being rendered for the plaintiff 
below, the defendants here assign for error, that the court 
erred in overruling the demurrer. 


A. J. Wavxer, for the plaintiff in error, cited Terry v. 
Eslava, 1 Por. 273; 1 Chit. Pl. 338. 


Rice, for defendant. 


DARGAN, J.—The plaintiffs in error do not deny that the 
contract was legal, and also was founded on a sufficient con- 
sideration, as described in the declaration; but it is insisted 
that no damages could have resulted to the plaintiff from a 
breach of it, because the plaintiff did not aver, or show in his 
declaration, that if the slave had been forthcoming, he could 
have taken legal proceedings to subject her to the payment 
of his debt. That he did not aver he could have issued an 
execution, or an attachment, whereby the slave could have 
been subjected to his debt. 

The rule of law is well settled, that where there is a con- 
tract shown, and a breach of it, damages are implied from the 
mere breach, and the plaintiff must necessarily be entitled to 
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some damages—to nominal damages, if nothing more. See 

Chit. Plead. 338. This declaration sets out a contract, and 

alledges a breach of it ; the quantum of damages was for the 

jury to determine, under the evidence. ‘The demurrer was 

properly overruled, as the law would imply damages from the. 
breach alone. 





EASLY v. DYE anno DYE, By THEIR NEXT FRIEND. 


1. The admission of evidence which, whether relevant or not, cannot by 
possibility injure the party against whom it is admitted, furnishes no 
ground for the reversal of a judgment. 

2. To repel the inference arising from the subsequent possession of a donor 
of a slave, it is admissible to prove, that such possession was taken by the 
advice of the father of the donees, to show the quo animo. 

3. When a judgment is offered as proof of indebtedness, to invalidate a gift 
made by the defendant in the judgment, the party against whom it is of- 
fered, may adduce the entire record, to show to what effect the judgment 
and execution are entitled. 

4. A donor of property to his children, is a competent witness as between 
them and his creditors, on the ground of interest; and is not disqualified 
by the act of 1845, the action being detinue by the donees against the 
sheriff. 

5. The possession of personal property by the deputy ofa sheriff, in virtue of 
of a levy, is the possession of the sheriff. 

6. Detinue may be maintained against the sheriff, by one aggrieved by his 
official acts. 

7. A delivery ofa slave by the donor, to another person, for the benefit of 
infants, according to the provisions of a deed, completes the gift, and the 
right of the donor to dominion over the slave ceases. The subsequent 
possession by the donor, will not affect the right of the donees, they being 
incapable of assenting to it. 

8. Ataustee cannot, by permitting the property of his cestui que trusts to be 
hired out by another, divest the title of the donees, or subject the property 
to the payment of his own debts, or those of a-third person, the donees be- 
ing infants. 
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Detinve, by the defendants in error, for a negro man slave 
named Turner, before the Hon. G. W. Stone. 

The questions presented by the assignments of error, arise 
out of a bill of exceptions. 'The defendant, who was sheriff 
of Talladega, introduced his deputy, Andrew Lawson, by 
whom it appeared, that as such deputy, he levied an execu- 
tion, on the 19th September, 1846, in favor of Joel Dodson, 
against Weldon 8S. Dye, for $75, besides costs, upon the slave 
sued for. That a few days after the levy, the sheriff told 
him, that on the application of James Dye, sen’r, the father 
of said Weldon, he had agreed that James Dye, and Green 
Dye, might take the slave and keep him till the 1st of Octo- 
ber, the sale day, they agreeing then to produce him. The 
witness obeyed the directions of the sheriff. 

On the day of sale, James Dye offered to deliver the slave 
to witness, but witness declined to receive him, because the 
coroner had just informed him, he had taken him under a 
writ in detinue, sued out in favor of the plaintiff; but after- 
wards, having conversed with the sheriff, he told said James 
Dye he might consider the slave as delivered to witness, 
but he was not otherwise delivered. The sheriff. was not 
present at the levy, and never had the slave actually in his 
possession. 

The plaintiff proved the execution of, and read a deed of 
gift from Weldon S. Dye, their father. ‘The deed was made 
on the 21st January, 1841, and recorded in the county court 
of Talladega. The deed is an absolute conveyance of the 
slave to the children, in consideration of natural love and af- 
fection, and of one dollar. ‘The deed was admitted to pro- 
bate, on the acknowledgment of the grantor, before the 
clerk, but was never provedin court. The deed was deliv- 
ered to James Dye, for the plaintiffs, but in their absence, 
and in the absence of the slave. The grantor, at the time of 
its execution, owed debts, some of long standing, amounting 
to some $300, and had no other property, except two horses, 
a wagon, and some hogs, worth $300. 
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It was also proved, that a short time after the deed was 
made, the children and the slave being present, the grantor 
handed it to James Dye, his father, and told him, the slave 
was to work for the support of the children; thereupon the 
plaintiffs offered to prove, that the grantor being then prepar- 
ing to leave, declared he was going to Marengo county, to 
settle permanently; this was objected to by the plaintiffs, but 
permitted by the court to go to the jury. 

Soon after this time, the grantor left his children at his fa- 
ther’s house and went to Marengo, but after some time return- 
ed sick, and remained at his father’s house the remainder of 
the year. It was proved that in 1842 and 1843, the grantor 
hired out the slave as his own property. That in 1844, he 
married, went to housekeeping, and took the slave home with 
him—that he separated from his wife, and again went to his 
father’s house with the slave, and in 1845 again hired him 
out, as hisown. ‘The plaintiff was permitted to prove, that 
in 1841, James Dye, the father, advised the grantor to hire 
out the slave, and pay his debts existing when the deed was 
made ; to this the defendants excepted. The plaintiff was 
also permitted to prove, that the proceeds of the hire for 1845 
were appropriated, part to the support of the children, and a 
part in payment of debts existing when the deed was made. 

The defendant read in evidence a judgment of Joel Dod- 
son, against Weldon S. Dye, for $75 and costs, obtained the 
19th September, 1846, it being the same on which the exe- 
cution was levied, as detailed by the first witness. The plain- 
tiff then produced the original papers in said cause, for the 
purpose of showing, that Dodson’s cause of action, was an 
assault and battery, committed by said Weldon in 1844. It 
was also shown, that in the latter part of 1845, the grantor 
went to live in Wetumpka, that the slave afterwards went to 
live with him, and remained in his possession until the sum- 
mer of 1846. The plaintiffs were also permitted to intro- 
duce the grantor in the deed, as a witness, though objected 
to by the defendant, and he excepted. 

The court charged the jury, that to maintain the action, the 
plaintiff must show an actual possession in the defendant, at 
the time of the action brought. But if he had shown that 
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Easly was sheriff, that Lawson was his deputy, and as such 
seized the slave, his possession was the possession of the’ prin- 
cipal. 

The defendant asked the court to charge, that the action 
of detinue could not be maintained the sheriff, for property 
seized in virtue of an execution from this court. That if 
Weldon S. Dye, delivered the slave and deed to James Dye, 
sen’r, for the beneficiaries, then this does not amount to a de- 
livery, so as to perfect the gift, notwithstanding the tender 
years of the plaintiffs, and the presence of the plaintiffs and 
the slave. That if the delivery were made to James Dye, 
sen’r, and he lent them to Weldon S., the grantor, and al- 
lowed him to remain three years, without demand made, and 
pursued by due course of law, the slave is subject to his debts. 
The court refused to give the preceding charges, but gave 
the last, and at the instance of the plaintiffs, instructed the 
jury, that if the slave was permitted to go into the possession 
of the grantor, to hire him out for the purpose of paying debts 
due at the execution of the deed, it was not aloan within 
the meaning of the statute. 

The court also charged, that if the grantor, the plaintiffs, 
and James Dye, were all present, the plaintiffs being from one 
to three years old, and the grantor in good faith delivered, 
and actually parted with the dominion over the slave, to 
James Dye for the use of the plaintiffs, and the deed was then 
delived to James Dye, it was a valid, and executed gift, as 
against subsequent creditors. 

To the charges given, as well as to those refused, the de~ 
fendant excepted, and now assigns for error. 








S. F. Rice, for the plaintiff in error. 
L. E. Parsons, for the defendant in error. 


COLLIER, C. J.—1. The declarations of the donor, at 
the time he delivered the deed to his father, that he desired 
the latter to keep his children and the slave in question, and ~ 
permit the slave and his labor to go towards the support of 
the donees, was admitted without objection. But it was ob- 
jected, that the declaration simultaneously made by the do- 
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nor, that he intended to go to Marengo and settle there per- 
manently, was inadmissible. It is difficult to perceive what 
influence this latter fact could have upon the verdict of the 
jury, even when taken alone, or in connection with the evi- 
dence that the donor was then preparing to leave his home, 
and did leave his children and slave in his father’s custody, 
go to Marengo, remain there several months, and until he 
was induced by sickness to return. It was perhaps intended 
to show an additional inducement to give the slaves, or per- 
haps to strengthen the proof of delivery, or repel the supposi- 
tion that the donor contemplated a resumption of the posses- 
sion. In Seawall v. Glidden, 1 Ala. Rep. 52, we said, “ that 
a gift once perfected by delivery and acceptance, is irrevoca- 
ble, unless it be prejudicial to creditors, or the donor was un- 
der a legal incapacity, or was circumvented by fraud.” 
The declaration would be entitled to no consideration in de- 
termining the fact of delivery, nor would it lend any aid in 
shewing that creditors were prejudiced, or the donor over- 
reached in making the gift. In admitting the evidence, then, 
the defendant could not have been injured, nor does it ap- 
pear that any weight was‘&ccorded to it in the charges to the 
jury ; and whether relevant or not, its admission furnishes no 
ground for the reversal of the judgment. But if the fact was 
material, did the circuit court err in admitting the declaration? 
It does not appear that it was not made when the donor was in 
the act of leaving his previous home ; and upon the rule which 
makes all reasonable intendments in favor of the decision of 
the primary court, and construes a bill of exceptions most 
strongly against the party excepting, may it not be inferred 
that the declaration was made under the circumstances sup- 
posed? If this hypothesis may be indulged, was not the ev- 
idence properly received? Pitts v. Burroughs, 6 Ala. Rep. 
733. 

2. Whether the permission of the donor to take possession 
of the slave and hire him out, could affect the right of the 
donees, if thete had ever been a bona fide and effectual de- 
livery to perfect the gift, is a question which may be consid- 
ered in the further examination of the cause. However the 
law may be upon this point, the defendant did rely upon the 
subsequent possession of the donor, and acts of ownership, 
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by him, as destructive of the donees’ title. For the purpose 
of repelling such an inference, we think it was clearly com- 
petent for the plaintiffs to show, that the donor took posses- 
sion of the slave by the advice of his father, that a fund might 
be raised by his hire to extinguish the claims of the donor’s 
creditors, which might otherwise have rendered the gift in- 
operative. ‘The fact that the possession was not taken si- 
multaneously with the advice given, does not furnish a test 
of its admissibility ; for it would, notwithstanding, serve to 
show quo animo, the one party parted with, and the other 
received the possession. True, it might not be conclusive, 
yet it was proper for the consideration of a jury, if material. 
The competency of such evidence does not depend upon the 
principle upon which a declaration is admitted as part of the 
res gestae; but it is enough if the act follow in some rea- 
sonable time. It is still more clear, that if the evidence be 
important, the donees might show that the money received 
for the hire was appropriated for their benefit. Powell v. 
Olds, 9 Ala. 861. 

3. In Cato v. Easley, 2 Stewart’s Rep. 214, it was decided 
that a voluntary conveyance of property by one indebted at 
the time, was fraudulent in law against existing creditors, 
and that the intention of the donor determines the validity of 
such a conveyance as against subsequent creditors, which in- 
tention was to be ascertained from the accompanying and fol- 
lowing circumstances. To the same effect is Miller v. 
Thompson, 3 Porter’s Rep. 196, and many subsequent cases; 
and such may be regarded the settled law of this court. 
This being the established rule, was it not incumbent upon 








- the defendant, if he would show the gift to be invalid, be- 


cause the donor was indebted when it was made, to prove 
that he was a creditor at that time? However this may be, 
it was certainly allowable for the plaintiff to show, not only 
that there was a formal gift, but that it was good against the 
execution creditor under whom the defendant justified the 
seizure of the slave. Although it is a general rule, that the 
record ofa judgment is not evidence against a stranger as to 
the matters adjudicated, yet it is admissible to show that 
such a suit as it describes was pending, and when and how 
it was determined. In the present case, the defendant in- 
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troduced the judgment and execution for his own justifica- 
tion, and although they did not show that the party in whose 
favor they were, was a creditor of the drawer at the time of 
the gift, we think it was competent for the plaintiffs to ad- 
duce the entire record of the suit for the purpose of showing 
to what effect the judgment and execution were entitled. 
This was the only object proposed by the plaintiffs. The 
record indicated the character of the action, and prima facie 
within what period it occurred ; and the latter was a materi- 
al inquiry. 

4. The objection to the competency of the donor as a 
witness for the plaintiffs, was made in general terms, upon 
the ground that he was interested in the result of the suit, 
and if not interested, his examination was inhibited by pub- 
lic policy. Neither of these grounds, in our judgment, would 
warrant the exclusion of the witness. True, as a matter of 
feeling, he might desire the plaintiffs to recover, yet their 
success could not give him any interest in the slave, or the 
profits of his labor, nor relieve him from the legal and moral 
duty of maintaining them, if able to do so. The gift was 
absolute, without the reservation of any interest to himself, 
and the remark which he made to his father, when the slave 
was delivered, could not have the effect to create a trust for 
his benefit, or impair the rights of the donees. If the plaintiff 
recovered, the slave might furnish ampler means for the sup- 
port of the donees, yet this does not show that the donor had 
a direct interest in the event of thesuit. Besides, it may be 
asked, if he had not a direct and greater interest in favor of 
the defendant, as the failure of the plaintiffs would leave the 
slave liable to satisfy the judgment? The mere statement 
of this question suggests its own solution, and shows that 
the witness, so far as interest is concerned was competent 
for the party calling him. We are not aware of any consid- 
eration of policy, which should have induced his rejection, 
The act of 1845, declares that a mortgagor, or defendant in 
execution, in aJl cases of the trial of the right of property, 
shall be incompetent to give testimony between the parties. 
This enactment introduces an arbitary rule, irrespective of 
the interest of the witness, but is applicable to a specific case, 
and cannot be extended by construction to an ordinary ac- 














~ 


_— Ee -”D—l rr .hlC( hr ma = FF ww 











JANUARY TERM, 1848. 165 
Easley v. Dye. 
tion, in which the title to personal property is litigated. 
The policy of the law is to restrict the disqualification of 
witnesses, as indicated by the decisions of all courts at the 
present day ; and our own adjudications show, that the act 
referred to lends no aid to the objection we are considering. 
Yarborough v‘ Méss, 9 Ala. Rep. 382; Webster v. Smith, 10 
Id. 429; Brumby v. Langdon & Co. Id. 747. 
5. A sheriff is liable ctviliter for the acts of his deputy, 











and in the performance of official acts, the deputy is regard- 


ed as his representative ; if therefore, the deputy levies on 
personal property, the possession which he thus acquires is 
not only his own, but in legal contemplation, is that of his 
principal also, although the latter may not take it under his 
actual control, or may not in fact have seen it. The princi- 
ple here stated, is so firmly established, that it need not be 
supported by the citation of authorities. See however, 2 
Greenl. Rep. 270; 4 Mass. Rep. 60; 5 Id, 271; 7 Id. 464; 
13 Id. 114; 17 Id. 244; 15 Id. 200; 1 Pick. Rep. 271; 2 
McC. Rep. 410; 3 Hen. & Munf. Rep. 127; Cooke’s Rep. 
413; 1 Rawle’s Rep. 468; Minor’s Rep. 386; 2 Call’s Rep. 
273; 2N. Hamp. Rep. 184; 3 Porter’s Rep. 193. The 
sheriff and his deputy in respect to each other, stand in the 
relation of master and servant, or principal and agent; and 
for injuries to third persons from the acts of the deputy, the 
law applicable to master and servant, and principal and agent 
furnish analogies by which to determine the liability of him- 
self and the sheriff. Now although it may be necessary to 
entitle the plaintiff to recover in detinue, that he should show 
the defendant was in possession of the chattel, yet if another 


' person took and retained the possession by his order and di- 


rection, and under his control, this is quite sufficient, and 
satisfies the requisition of the law. This is the precise pre- 
dicament in which the facts place the defendant in the pre- 
sent case. No question is raised as to the effect of the per- 
missive possession of James Dye, sen’r, under the direction 
of the defendant himself. We would however remark, that 
we should be inclined to treat it as a mere continuation of 
the defendant’s possession—indicating the exercise of his 
control of the slave under the levy, and substituting by his 
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own act the bailee as his custodian, instead of the deputy 
who levied the execution. See 8 Ala. 466. 

6. In Bissell & Carville v. Lindsay et al. 9 Ala. R. 162, it 
was held, that a party whose property had been improperly 
levied on under a fi. fa. against another person, might main- 
tain an action of detinue at common law, or under the statute 
against the officer taking possession of the chattel. This 
citation is conclusive to show, that there is nothing in the 
official character of the sheriff, or in the manner in which his 
possession was acquired, that can exempt him from liability 
in detinue at the suit of the true owner ofthe slave. Burgin 
v. Burgin, 1 Ired. R. 453. 

7. It is essential to a parol gift of a chattel, that there 
should be an actual delivery of the thing. Sims v. Sims’s 
adm’r, 2 Ala. 117, and cases there cited. An effectual de- 
livery is one by which the donor parts with the dominion of 
the thing in favor of the donee. Id. In Seawell, by his 
next friend v. Glidden, 1 Ala. 52, the donee was ason of the 
donor, under twenty-one years of age, and the jury, by a 
special verdict found that there had been a formal delivery 
of the slave, the subject of the gift, without stating to whom 
it was made. 

Upon this branch of the case we said, ‘‘ Assuming the de- 
livery to have been made to the plaintiff, or some one else 
for him, with the design of carrying out the purpose express- 
ed in the deed, we are of opinion that the possession of the 
donor under the circuntstances could not ivalidate the gift. 
It must be remembered that the donee was of very tender 
years when the gift was made, continued to reside with his 
father up to the period of the death of the latter, and had not 
in fact attained his majority when the present suit was com- 
menced. The plaintiff had no guardian in respect to this or 
any other -property, appointed by law. He lived under the 
paternal roof, and was controlled both himself and the slaves 
by the donor; the possession of the father must be regarded 
as his possession. Any other conclusion would tend to in- 
justice. The gift, if perfeeted by a delivery and acceptance, 
we have seen, was irrevocable by the donor. The donee, 
on account of his infancy, was not entitled to the actual pos- 
session of the slaves, and could do no act to prejudice his 
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rights; and inasmuch as he could not act in respect to the 
property, it seems necessarily to follow that he cannot be in- 
jured by an omission toact. ‘This course of reasoning brings 
us to the conclusion, that the failure of the plaintiff to retain 
the possession of the slaves, separate and apart from the con- 
trol of the donor, does not bring his case within the influence 
of the statute of frauds, and thus avoid the gift.” In that 
case, as in this, a deed of gift was executed, which was in 
like manner inoperative against creditors and purchasers, be- 
cause it had not been duly registered; and the delivery in 
both cases was subsequent to the execution. We then said, 
that though such a deed was not regularly proved and re- 
corded, it may be regarded as equivalent to a parol declara- 
tion of the donor’s wishes, and if the constituents of a gift 
inter vivos are shown, the donee’s right becomes complete. 
The case cited is strikingly analogous to the present in re- 
spect to the point we are examining, and shows that if the 
donor delivered the slave in question to James Dye, sen’r, to 
be held for the benefit of the donees according to the pro- 
visions of the deed, and that the possession was. taken and re- 
tained by James Dye, then the donor parted with the domin- 
ion and control of the slave, and the gift was complete. This 
being the case, we have seen that the possession subse- 
quently taken by the donor, could not affect the rights of the 
donees, who, in consequence of their tender years, were in- 
capable of authorizing, or assenting to it. The ruling of the 
circuit court was in conformity to these views, and the fact 
of an effectual delivery was properly referred to the jury. 
Durett v. Sewall, 2 Ala. Rep. 669, is unlike the present case. 
This court there use the following language: ‘“ We will not 
say that a deposit of property in the hands of a third person, 
if allowed to remain there, would not authorize the donee 
to recover it upon the ground that the donor had relinquished 
all claim to it in his favor. But such is not the present case. 
The father pro forma delivers the possession of a slave to a. 
friend, for the purpose of perfecting a gift to an absent infant 
son, but all this was done without relinquishing for an instant 
the dominion or property; for it is shown by the record that 
the possession of the donor continued uninterruptedly for five 
or six years, and until he sold the slave.” What was said 
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by the court arguendo was intended to establish this conclu- 
sion, and to show that the case was not analogous to Sewall 
v. Glidden, ut supra. 

8. The facts do not show that the donor had possession of 
the slave subsequent to the gift for three continuous years; 
and if they did, the effect would not be to annul the gift and 
re-invest the donor with the title in favor of subsequent cre- 
ditors and purchasers. James Dye, it seems, had no interest 
in the slave, but held him merely for the purpose of protect- 
ing the right of the donees, and could do no act destructive 
of it. He could not make aloan to continue for three years, 
so as to subject the slave to the payment of the debts of the 
person to whom he was lent, under the provisions of the 
statute of frauds. True, the possession of the donor may 
have given to him a delusive credit, yet the donees had no 
agency in producing this state of things, and were incapable 
in consequence of their minority, of acquiescing in or prevent- 
ing it. If the donor took possession as the agent of James 
Dye, for the purpose of hiring the slave to some other person, 
with the view of raising a fund to free him from the claims 

.of creditors, and did actually hire him under such agency, 
the transaction is not aloan, within the second section of the 
statute of frauds. Bank of Alabama v. Craft, 6 Ala. R. 622. 

Even conceding that the donee’s grandfather was a trustee 
for them under a formal appointment, and could divest their 
title by a bona fide sale of the slave to one ignorant of the 
trust, yet there is no ground upon which the trust property 
ean be subjected to his debts, or to the debts of a third per- 
son to whose hands he may commit it, either to be kept or 
hired out. This conclusion is a necessary sequence from 
what has been said upon this and the preceding point. It 
results from this view, that the judgment of the circuit court 
must be affirmed. 
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PLOWMAN & McLEAN v. RIDDLE, vss, &c. 


1, It does not affect the lien of a vendor, for the purchase money of land, that 
he takes a note for its payment, which the vendee may discharge in lea- 
ther. 

2. The lien of a vendor, for the unpaid purchase money, is not lost by the 
transfer of the note by which it is evidenced, as collateral security for the 
payment of of a debt. 

3. The lien in such a case, can only be asserted by the person who thus holds 
the instrument as collateral security, jointly with the vendor, and there- 
fore, a bill filed by the vendor, for the use of the person who holds theg 
note as collateral security, is insufficient. 


Writ of Error to the Chancery Court, sitting in the 40th 
District and Northern Division of the State of Alabama. Be- 
fore the Hon: W. W. Mason. 


Tue bill is filed in the name of Alexander Riddle, for the 
use of James C. and Joseph T. Burt, and alledges, that some 
time in the year 1841, the complainant, Alexander Riddle, 
contracted to sell the plaintiffs in error a lot of ground, on 
which is situate a tan yard, in Mardisville, containing four 
acres, for the sum of $800—$500 to be paid in 1842, and 
$300 in 1843, and the complainant transferred to them a bond 
for titles held by him from one Bradford, and received the 
two notes of the plaintiffs in error tosecure the purchase mo- 
ney. That the note for $500 is paid, and that the note for 
$300 remains unpaid, and which was due December, 1843; 
and by the terms of said note, the parties had the right to 
pay it in leather. The bill further alledges, that Plowman 
& McLean, being in doubtful circumstances, it was agreed, 
that McLean should execute to the complainant a mortgage, 
on the stock in trade, and to continue the lien the complain- 
ant had on the land for the balance of the purchase money. 
That McLean executed said mortgage, which is lost. The 
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bill prays, that the land may be charged with the payment of 
the note: that an account be taken, &c. 

The defendants, Plowman & McLean, answer the bill se- 
parately, admitting the purchase of the lot of land as stated, 
and that the note described was given for part of the pur- 
chase money. Plowman admitted that McLean executed a 

‘ mortgage on the stock, in pursuance of an agreement be- 
tween Riddle, himself and McLean, and that in consideration 
thereof, it was agreed that he should be discharged from the 
payment of the note. 

McLean admits the allegations of the bill, but denies that 
he ever executed any mortgage on the stock, or gave any 

alien to secuge the note. He also insists in his answer, that 
the note has been transferred to James C. and Joseph T. 
Burt, and that Riddle has no interest in it, and that the , 
transfer discharges the lien on the land, growing out of the 
contract of purchase of the land, and concluded with a de- 
murrer. 

Several witnesses were examined, amongst them Alexan- 
der Riddle, the complainant, who discloses that he transfer- 
red the note to the Mr. Burts, as collateral security, to pro- 
tect them in the payment of money due from him to them. 
His testimony was objected to on the ground of interest, and 
also because he was the complainant in the cause. 

The chancellor rendered a final decree, subjecting the land 
to the payment of the note, and ordered a sale of the prem- 
ises. From this decree a writ of error is prosecuted, and the 
plaintiffs here assign for error— 

1. The court erred in rendering the final decree. 

2. The bill should have been dismissed on the demurrer. 

3. The court erred in not sustaining the objection to the 
competency of the testimony of Riddle. 








S. F. Rice, for plaintiff in error. 
L. E. Parsons, contra. 


DARGAN, J.—This bill is filed. for the purpose of en- 
forcing the lien of a vendor, and subjecting the land to the 
payment of the purchase money. 
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The purchase money is secured by note, executed by the 
vendees, and which, according to the contract, they had the 
right to discharge in leather, which, however, they have not 
done. ‘That the vendees had the right to pay the note in 
leather, does not affect the lien of the vendor. The note to 
him is for a sum of money, and the vendees merely had the 
privilege of paying it in leather. This was for their benefit 
or convenience, and it cannot be construed into a waiver of 
the lien on the part of the vendor. 

2. Nor is the lien affected by the transfer of the note to 
the Burts, under the circumstances disclosed. The rule is 
settled in this court, that the equitable lien of a vendor, will 
pass to the assignee of a note, given in part payment of the 
purchase money. See7 Ala. Rep. 318. But in the case of 
Hall’s ex’r v. Click, 5 Ala. Rep. 363, it was decided, that if 
a note given for the purchase money of land was indorsed 
without recourse on the vendor, that the equitable lien could 
not be enforced in favor of the assignee. 

It is clear that the lien in the case at bar, is not lost even 
upon the authority of the case in 5 Ala. Rep., for the facts as 
disclosed, show that Riddle, being indebted, transferred the 
notes to the Burts as collateral security, consequently the 
note is not transferred without recourse, for Riddle is liable 
for the debt until it is paid. But we come to the conclusion, 
that the decree must be reversed, for the want of proper 
parties. 

It is the well settled rule, that all persons interested must 
‘be made parties to a bill, and if a chose in action is assigned, 
the assignee cannot carry on a suit in equity, in the name of 
the assignor. See Field v. Magee, 5 Paige, 540; 6 Id. 584; 
7 Id. 287. And in the case of Cook v. Mildred’s adm’r, 3 
Har. & Johns. Rep. 278, it was held, that a bill could not be 
sustained in the name of the obligee of a bond only, after the 
bond had been assigned. We think these authorities conclu- 
sive to show, that the Burts should have been made parties 
to the bill; that is, the bill should have been filed in their 
names jointly with Riddle, and their interest distinctly al- 
ledged. 
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The bill is filed in the name of Alexander Riddle only. It 
is true, that it is stated that it is filed for the use of James C. 
and Joseph T. Burt; but the allegations of the bill are in 
the name of Riddle alone, and the interest of the Burts is 
not stated, nor how acquired. This is a practice not war- 
ranted in this court. The decree is therefore reversed, and 
the cause is remanded, that the parties may proceed as they 


may see fit. 








Curxton, J., not sitting. 





GOVERNOR, usz, &c. v. WILEY, er at. 


1. In proceeding on penal bonds, the plaintiff may declare for the penalty, 
or under the act of 1824, may set out the condition, either in whole or in 
part, and assign one, or more breaches; or if the defendant does not by 
his plea tender an issue, he may assign breaches in his replication; and 
after judgment by default, or on demurrer, for the plaintiff, he may sug- 
gest them on the roll. If the declaration be substantially defective, in the 
assignment of breaches, the plaintiff cannot strike them out after de- 
murrer. 

2. Where the declaration on a penal bond, contains a count on the penalty, 
and another setting out the condition, and assigning breaches, a replica- 
tion, which assigns different breaches from those previously assigned, will 
be supported, as it respects the count on the penalty. 

3. A breach, that the register in chancery issued an injunction, to restrain 
the collection of a fiert facias, without an authority for that purpose, and 
that the plaintiff, in consequence thereof, was unable to obtain satisfaction 
of his judgment, is well assigned. 

4. If a clerk, or register, issue a writ of error with supersedeas, without tak- 
ing from the defendant in the judgment, a bond according to law, with 
two or more sufficient sureties, he will be liable on his official bond, to any 
one injured. 

5. When the register issues an injunction, it should appear upon the face of 
the process, either by a recital of the fact, or by necessary inference, that 
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~ it issued under proper authority. If an injunction is wanting in this par- 
ticular, it is nugatory, and obedience to it cannot be coerced. 

6. Where process is inoperative as an injunction, the sureties of the register 
are not liable for any action had upon such process, upon the official bond 
of their principal. 











Writ of Error to the Circuit Court of Barbour. Before the 
Hon. G. D. Shortridge. 


Ts was an action of debt, founded on the official bond 
executed by the defendant, Wiley, as register of the ninth 
chancery district of the southern division of Alabama, and 
alledging a breach, by the failure of the register to take suf- 
ficient security in an injunction bond executed by Noah B. 
Cloud, to enjoin an execution issued in favor of Charles L. 
Hall, returnable to the fall term of the circuit court of Rus- 
sell, holden in 1841. The defendants craved oyer of the 
condition of the bond, and pleaded performance, and that 
they are not guilty of the breaches alledged. ‘To this the 
plaintiff replied, and for assignment of the breaches of the 
condition of the bond, says that on the 19th day of April, 
1841, in the circuit court of Russell, Charles L. Hall recov- 
ered judgment against Noah B. Cloud, for the sum of $452 
66, besides costs, and on the 15th June thereafter, sued out a 
fiert facias thereon, returnable to the succeeding term, which 
writ, on the same day, was placed in the hands of Benjamin 
H. Baker, the then sheriff of Russell, for execution—Cloud 
being solvent, and having sufficient property in that county 
during all that time to satisfy the fi. fa., and which was within 
the knowledge and reach of the sheriff. On the 20th Au- 
gust, 1841, Cloud filed his bill in chancery, at Clayton, pray- 
ing, among other things, an injunction of a judgment for 
$350, recovered by plaintiff against Cloud, but not praying 
an injunction of the judgment first mentioned. An injunc- 
tion was granted by one of the circuit court judges, and the 
fiat therefor was indorsed on the bill, directing the defend- 
ant Wiley, as register, on good bond being given, conditioned 
as required by law to issue an injunction, inhibiting all fur- 
ther proceedings to collect the judgment by the bill prayed 
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to be enjoined. It is then averred that the defendant, Wiley, 
in proceeding under the fiat, so negligently and unskilfully 
conducted himself, that he on the 23d August, 1541, issued 
an injunction restraining the collection of the judgment first 
mentioned in this replication, without an order therefor. The 
sheriff was duly notified of the issuing of the injunction, but 
had no notice of the irregularity: Further, at that time he 
had the fi. fa. in his hands, and the same could have been 
collected ; but by reason of the issuing of the injunction, he 
was restrained in its execution until Cloud became wholly 
insolvent, and the debt secured by the judgment on which it 
issued is wholly lost to Hall, the beneficial plaintiff. 

For further breach, the plaintiff saith, that on the 19th day 
of April, 1841, Hall recovered a judgment against Cloud in, 
the circuit court of Russell, for the sum of $452 66, besides 
costs, and alledges the issuing of an execution thereon, and 
that Cloud had property in Russell as in the first breach 
stated: Further, that on the 20th August thereafter, Cloud 
filed his bill in chancery at Clayton, to enjoin the execution 
last stated, and an order was granted by the chancellor ac- 
cordingly, by which the defendant, as register, was ordered 
on good and sufficient bond, with good security being given, 
to issue an injunction according to the prayer of the bill. It 
is then alledged that the defendant, as register, on the 20th 
August, 1841, took and accepted from Cloud a defective 
bond, with insufficient surety, and thereupon issued the in- 
junction whereby the collection of the judgment recited in 
this breach was restrained until the defendant therein became 
wholly insolvent, so that the entire debt is lost to Hall: F'ur- 
ther, that the injunction has been dissolved, but the judg- 
ment has not been, nor can be collected, because Cloud, 
and his sureties in the bond, are all insolvent, §c. 

The defendant rejoined, that no such injunction as that 
described in the second breach assigned, ever issued, and is- 
sue was thereon joined—as to the first breach he demurred ; 
and his demurrer being sustained, the issue was submitted 
to a jury, who returned a verdict for the defendant, and 
judgment was rendered accordingly. 

A bill of exceptions was sealed at the plaintiff’s instance, 
from which it appears, he proved by the deposition of Ben- 
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jamin H. Baker, who was sheriff of Russell county during 
the year 1841, that he had in his hands an execution in favor 
of Charles L. Hall, against Noah B. Cloud, and believes it to 
be the only one he ever had between the same parties. Witness 
does not recollect the amount of the execution, nor its date ; 
and he cannot say with certainty whether it was from the 
circuit or county court of Barbour, but believes it was from 
the former. Witness was duly notified of the issuing of an 
injunction from the chancery court of Barbour, by the de- 
fendant as register, in the year 1841, to restrain proceedings 
on the execution in favor of Hall against Cloud. Plaintiff 
then offered the record of an injunction, as follows: ‘The 
State of Alabama, Barbour county. To the sheriff of Russell 
county, greeting. You are hereby commanded to desist 
from all further proceedings on a certain execution now in 
your hands in favor of Charles L. Hall, against Noah B, 
Cloud, until further order of chancery at Clayton, in the se- 
cond district of the southern division of the state aforesaid, 
which has the matter in controversy under its consideration. 
Given under my hand and private seal, at office, at Clayton, 
this 23d day of August, A.D. 1841. J. McCaleb Wiley, Re- 
gister.”’ 

The defendants called the attention of the court to the 
fact, that the record of which the injunction was a part, con- 
tained a bill describing a judgment in favor of Hall against 
Cloud, for $350, rendered in the circuit court of Russell, and 
praying an injunction of the same; and that the fiat directed 
an injunction to issue agreeably to the prayer, on complain- 
ant, Cloud giving bond with surety in the sum of $700; 
‘conditioned as required by law. Thereupon the defendants 
moved to exclude from the jury the record of the injunction 
offered in evidence, because it differed from the judgment 
described in the pleadings in the amount; the motion was 
accordingly granted, and the evidence excluded. 

The matters of law arising out of the judgment of the 
court upon the demurrer, and the facts as set forth. in the bill 
of exceptions are now assigned for error. 














N. W. Cocke, with whom was J. Burorp, for plaintiff’ in 
error. P 
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1. The condition of an official bond, that the officer giving 
it, shall “well and truly” execute the duties of his office, 
includes not only honesty, but reasonable skill and diligence. 
If the duties are performed negligently and unskilfully ; if 
they are violated from want of capacity or want of care, they 
can never be said to have been well and truly executed. 
Minor et al v. M. Bank of Alex. 1 Peters, 46; 12 Pick. 303. 
' 2. Such a bond covers all misfeasances and malfeasances 
of the officer whilst acting under color of his office. The 
Governor, use, §c. v. Hancock et al. 2 Ala. 728; Harris v. 
Haneon, 2 Fairf. 244; Archer v. Noble et als. 3 Greenl. 418; 
The People v. Brush, 6 Wend. 454; Carmack v. The Com- 
monwealth, 5 Binn. 184. 

3. The mandate of the register was sufficient to have sub- 
jected the sheriff to punishment for a contempt, if he had 
disregarded it. It was nota nullity, and the sheriff could not 
with safety do otherwise than obey it. Sullivan v. Judah et 
al. 4 Paige, 444; 10 Ala. Rep. 828; Clay’s Dig. 345, § 7. 

4. The case is somewhat analogous to that of aclerk who 
issues execution so irregularly, that it is afterwards avoided. 
He and his sureties would unquestionably be liable for any 
damage to the plaintiff, that might be a consequence of his 
negligence. 

5. It is doubtful whether the sheriff, under the circum- 
stances of this case, is liable for not proceeding to execute 
the process, and if the register and securities are not, the 
plaintiff will have sustained a loss without a remedy, unless 
it may be against a perhaps irresponsible officer. 

6. The exclusion of the evidence, as shown by the bill of 
exceptions, was erroneous. It was competent testimony, at 
the stage of the case at which it was offered. Its effect was 
a matter for after consideration. 

7. The judgment entry shows that the demurrer was ge- 
neral to the whole replication, and should have been over- 
ruled, as the second assignment in the replication is good. 
Chandler v. Holloway, 4 Port. 17; Botts v. Bridges, Id. 274; 
Chamberlain v. Darrington, Id. 515; 1 Chit. Pl. 443. 











P. T. Sayre, contra. 
1. The action is against the register and his sureties for 
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taking an insufficient injunction bond. Such is the cause of 
action, indorsed upon the writ, and set out in the declaration. 
The replication is inténded to answer the plea of defendant, 
which in this case is, that the conditions of the bond, were 
performed so far as the taking of good security is concerned. 
The plaintiff had no right to file such replication, as he had 
elected to assign his breaches in the declaration ; at all events, 
he must be consistent in his pleading, and not set out two 
states of fact in his pleading, entirely inconsistent with each 
other. 1 Chit. Pl. 681. The register is not liable on his 
bond, upon the case made out by the replication. He should 
have been sued in case. The demurrer was necessarily a 
several one, and appears so from the judgment. 

2. The fiat sought to be introduced, was upon an injunc- 
tion, in another case. The bill upon which the injunction 
issued was for $350, and that fiat, could by no possibility 
affect an execution for $450. The execution enjoined as 
set out in the declaration, was obtained in the circuit court of 
Russell, and was for $452 66, and the state of the pleadings 
would not authorize evidence, showing that some other judg- 
ment had been enjoined. It was an attempt to establish an 
issue, which did not exist. ‘There was no pretence in this 
case that there was a mistake in the record. 


COLLIER, C. J.—In proceeding on a penal bond, the 
plaintiff may declare for the penalty; or under the act of 
1824, ‘regulating proceedings on penal bonds,” he may set 
out the condition, either in whole or in part, and assign one 
or more breaches; or if the defendant does not by his plea 
‘tender an issue, he may assign breaches in his replication ; 
and where judgment is rendered for the plaintiff on demurrer, 
or by default, if he has not previously assigned breaches, he 
may suggest themon the roll. If the declaration be substan- 
tially defective in the assignment of breaches, the plaintiff 
will not be allowed to strike them out after demurrer, on the 
ground that the declaration is good without them. Watts’s 
ex’rs v. Sheppard, 2 Ala. Rep. 425, and cases there cited; 
Lardler v. The State, 2 Har. & G. Rep. 277. It has been 
held, that where the plaintiff in an action of covenant speci- 
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fies breaches in his declaration, he cannot recover for other 
breaches not particularly stated. Finley v. Behm, 3G. & 
Johns. Rep. 42. So, where the plaintiff declares on the pe- 
nalty of a bond, and the defendant craves oyer and pleads 
conditions performed, the plaintiff may assign breaches in his 
replication ; but if he assigns special breaches in his declara- 
tion, he cannot countervail the plea of defendant by assigning 
others. Gentry v. Barnett, 6 Monr. Rep. 114; Dixon v. 
The United States, 1 Brockenb. Rep. 177. 

It is stated as a general rule, that an entire replication bad 
in part, is bad for the whole, but this rule applies only where 
the matter objected to, is material. 2 Saund.on Pl. and Ev. 
775, and citations there. Although the plaintiff or defendant 
may fortify the declaration or plea by the replication or re- 
joinder, yet it is not allowable for a party to depart from the 
case or defence which he has first made, and thus have re- 
course to another. This is what is technically called a de- 
parture in pleading. Id.; U. States v. Morris, Paine’s Rep. 
209; Hallett v. Slidell, 11 Johns. Rep. 56; Pollard v. Tay- 
lor, 2 Bibb’s Rep. 234; 5 Ala. Rep. 341; Tarleton v. Wells, 
2 N. Hamp. Rep. 306; 1 Chit. Plead. 618. 

Where, in a declaration upon a penal bond, conditioned to 
perform some duty, several breaches are assigned, if one of 
them be good, a demurrer to all of them will not be sustained, 
though the others be bad. The correct practice in such case 
is. to demur severally to each breach. Botts et al. v. Bridges, 
4 Ala. Rep. 274; Harmon v. Thompson, 2 How. Rep. (Miss. ) 
808; McCoy v. Hill, 2 Litt. Rep. 372; Taylor v. Pope, 3 
Ala. Rep. 190. And the law is the same where the breaches 
in such case are assigned in the replication. Martin et al. v. 
Williams, 13 Johns. R. 264. See also Dowsland v. Thomp- 
son et al. 2 Bla. Rep. 910; Owen v. Henderson, 7 Ala. Rep. 
641. 

In the case before us, the declaration contains two counts, 
the first on the penalty merely, while the second sets out the 
condition of the bond, alledges four several breaches, which 
substantially affirm that the defendant Wiley, as register, 
failed 1o take security, or sufficient security, (according to 
the order of the judge for that purpose, ) upon issuing the in- 
junction, in consequence whereof the beneficial plaintiff is 
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unable to obtain satisfaction of his judgment. The replica- 
tion to the plea of covenants performed, states two breaches ; 
the first of which alledges that N. B. Cloud, upon a bill de- 
scribing a judgment for $350, and praying that the same 
might be enjoined, obtained an order for an injunction to is- 
sue according to the prayer of the bill; and that the register 
so unskilfully and negligently issued the same, that he en- 
joined the sheriff from collecting a fi. fa. issued on the judg- 
ment for $452 66—since which time Cloud has become in- 
solvent, and the judgment last mentioned cannot be satisfied, 
§c. The second breach is substantially the same as those 
embraced in the second count of the declaration. 

It is provided by the act of 1824, that in all actions in any 
court of record, upon any bond, or on any penal sum, for non- 
performance of any covenants or agreements contained in 
any indenture, deed or writing, the plaintiff may assign as 
many breaches as he may think fit, and the jury shall assess 
damages for such as he shall prove, &c. 

Each count in the declaration is regarded as a distinct and 
independent cause of action, and although it may not be al- 
lowable for a plaintiff who has assigned breaches in his de- 
claration according to the statute, to assign others in a repli- 
cation to the plea of conditions performed, yet this rule will 
not apply where the declaration contains several counts, one 
of which is on the penalty only. In such case, the count on 
the penalty is not demurrable, yet upon the coming in of the 
plea, it devolves upon the plaintiff to aid it by showing a 
breach, which can only be done by a replication assigning it. 
The replication, then, as it respects the first count, is not 
bad, because it assigns a breach other than those stated in 
the second. ; 

In respect to the first breach assigned in the replication 
the question is, whether it shows such a breach of the offi- 
cial bond of the register as entitles the plaintiff to an action 
against him and his sureties. The act of 1839, ‘to autho- 
rize and establish separate courts of chancery,’’ provides that 
the registers before they enter upon the discharge of their du- 
ties, shall give bond with securities in the sum of ten thou- 
sand dollars, payable to the governor, &c., “for the faithful 
discharge of their respective offices.” Clay’s Dig. 345, $ 7. 
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By the terms “ faithful discharge,” in the connection in which 
they are used, we are to understand a stipulation that the re- 
gister shall correctly, with exactness and accordinz to law, 
perform his official duties ; and if he does an act under color 
of his office, and as an officer, so inaccurately and imperfect- 
ly as to occasion a loss to a party to the proceeding, this is 
a breach of the condition of his bond. The breach alledged 
is, that the register issued an injunction to restrain the col- 
lection of a fiert facias, without an authority for that pur- 
pose, and that the plaintiff, in consequence thereof, was un- 
able to obtain satisfaction of his judgment—the defendant, 
while the injunction was operative, becoming insolvent. 
This breach is well assigned, and is a direct denial that the 
register faithfully discharged the duties of his office. 

In the Governor, use, §*c. v. Hancock & Harris, 2 Ala. R. 
728, which was action on a sheriff’s bond against his sureties, 
this court said, ‘“ we will not say that the sureties of a she- 
riff are not liable in some cases of malfeasance; but in such 
case we think the malfeasance must include a misfeasance 
also: as, for instance, if the sheriff should wantonly destroy 
property levied on by him, this would be a tortious act, but 
there would likewise be a tortious omission of his duty, which 
is, to keep the property safely.” It-has been held, that the 
official acts of the clerk of the circuit court, embrace every 
act that the law requires him to perform in virtue of his office; 
the issuing of a writ of error is an official act, and so is his 
taking bond with two or more sufficient sureties upon issuing 
such writ: if therefore, he issues a writ of error with superse- 
deas, without taking from the defendant in the judgment a 
bond according to law, with two or more sufficient sureties, 
he will be liable on his official bond. In such case the bond 
may be sued on by any person injured, and a recovery be had 
to the amount of the penalty thereof. McNutt, Governor, v. 
Livingston, 7 8S. & Mar. Rep. 641. These citations, if they 
do not directly sanction, certainly strengthen the conclusion 
we have expressed as to the sufficiency of the first breach as- 
signed in the replication. Upon this point we have but to 
add, that the demurrer was improperly sustained. 

It was proved at the trial, that the sheriff to whom the in- 
junction was addressed, had no other execution in his hands 
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in favor of Hall against Cloud, than that described in the de- 
claration. The record which was offered, as an injunction, 
does not recite that it issued under an order, but is in terms a 
mandate from the register himself to the sheriff, to desist 
from all further proceedings on an execution in his hands in 
favor of Hall against Cloud, until further order of chancery, 
which has taken the matter in controversy under its conside- 
ration. By an act passed in December, 1841, the regis- 
ters in Chancery were authorized to grant writs of injunc- 
tion and ne evreat, and all special orders which it would 
be competent for the chancellor to grant, in vacation. But 
a statute of February, 1843, declares that it shall not be law- 
ful for registers in chancery to grant or dissolve injunctions. 
At the time the injunction in question issued, an order of a 
chancellor or judge, was necessary to authorize it; and we 
think it should appear on the face of the process, either by a 
recital of the fact, or necessary inference, that it issued un- 
der proper authority. The register does not even designate 
the precept an injunction, or inform the sheriff in what man- 
ner the court of chancery had taken “the matter in contro- 
versy under itsconsideration.” For any thing appearing to 
the contrary, it might have been by an original bill, which did 
not arrest the action of the execution. ‘The paper then ad- 
dressed to the sheriff was the mandate of the register, if its 
terms are to be regarded as indicative of its character, with- 
out any thing to show it was issued under competent autho- 
rity ; and thus considered, it was a nugatory act, to which 

. obediénce could not have been coerced. 

Again: Should not an injunction describe an execution 
upon which it operates with such particularity, that it may 
be identified by acomparison of the one with the other, so 
that the officer to whom it is addressed may be chargeable 
for a contempt if he fails to yield obedience to it? We will 
not affirm that such is the law; but it is clear that the pro- 
cess in question is defective for the generality of its terms. 
Here the only description of the execution is, the names of 
the parties to it, and a statement that it was in the sheriff’s 
hands. If he had several executions between the same _par- 
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ties, it would have been impossible for him to know which. 


was intended to have been affected by the injunction, and 
thefore might have disregarded the injunction as to all of 
them. Does the fact that he happeued to have but one exe- 
cution, give to the injunction vitality and force? However 
these questions may be answered, we are of opinion, for the 
reason first stated, that the process was inoperative as an in- 
- Junction of the execution, and should not have been obeyed 
by the sheriff. This being its character, the plaintiff could 
not legally have been prejudiced by it, and the defendants are 
not liable for an irregular act of the register, upon his official 
bond. Whether the register is individually chargeable in 
any form of action, is a question not presented by the record, 
and we have consequently not considered it. 

The view we have taken will suffice as a guide to further 
proceedings, and have but to add, that the judgment is re- 
versed, and the cause remanded. 


MORRISON v. JUDGE, er at. 


1. When a mortgagee brings detinue to recover chattels mortgaged for the 
payment of a debt, his right to recover cannot be defeated, but by showing 
payment of the entire debt. It is therefore error in the court, to permit 
evidence of the payment of a part of the debt, as that is an immaterial in- 
quiry. 

2. It is error for the court to direct the jury, that the slaves mortgaged, shall 
be estimated at the amount of the mortgaged debt due at the time. 

3. When an error is shown upon the record, to authorize the appellate court 
to disregard it, it must be clearly shown, that it could not by possibility 
prejudice the party complaining of it. — 


Writ of Error to the Circuit Court of Lowndes. Before 
the Hon. F. Pickens. 
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THIs was an action of detinue, brought by the plaintiff in 
error against the defendant, for the recovery of two slaves. 
On the trial, a bill of exceptions was taken, which presents: 
the following facts. ‘Three slaves had been mortgaged to 
the plaintiff, and he, the plaintiff, had, at the same term at 
which this cause was tried, recovered one of them, of one 
Gardner, and the court permitted the recovery against Gard- 
ner to be read to the jury as evidence, in reduction of the 
amount due on the mortgage—the plaintiff objecting to this 
testimony. No money, except two hundred dollars had been 
paid on the mortgage, and the negro recovered of Gardner, 
had not been delivered. Deducting the amount of the re- 
covery against Gardner, there was still due the plaintiff on 
the‘ mortgage, about forty dollars. ‘There was evidence 
tending to show, that the mortgage was fraudulent; and a 
charge given, that if the mortgage was fraudulent, the plain- 
tiff could not recover. 

The plaintiff requested the court to charge, that if the: 
plaintiff was entitled to recover at all, his recovery would be 
the specific property, or its value. This charge the court: 
refused, but charged, that if the plaintiff was entitled to re- 
cover, the amount of the recovery must be the amount due 
on the mortgage, and not the negroes, or their value, with 
damages for the detention. ‘To the charge given, and for re- 
fusing to charge as requested, and also for permitting the ev- 
idence of the recovery against Gardner, the plaintiff except- 
ed, and averdict and judgment being rendered for the de~« 
fendants, a writ of error is prosecuted to this court, and the 
matters arising out of the bill of exceptions, are here assigned 
for error. 


Gutcurist, for plaintiff in error. 


Coox & Exmore, for the defendant. 

1. The bill of exceptions shows that the question of fraud 
was involved, and that the verdict turned solely on that 
point. ‘The point as to the reduction of damages did not enter 
into the verdict, was not material on the trial, and is not so in 
this court. It is shown by the bill of exceptions, that unless 
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the jury found for the defendants, on the question of fraud, 
the verdict was obliged to be for the plaintiff, for damages at 
least, to the amount of forty dollars. And the cause will 
not be reversed where'there is no injury, though there be 
error. Holmes v. Gayle & Bower, 1 Ala. 517; McKenzie 
v. Jackson, 4 Ib, 230; Hutchins v. McCown, 7 Por. 94; 
Rhodes v. Sherrod, 9 Ala. 63; Hall v. Alexander, Ib. 219; 
Caruthers et al v. Mardis’s adm’r, 3 Ib. 599. 

2. If the charge means, that the value of the slaves should 
be assessed to the amount of the claim due from the mort- 
gagor to the mortgagee, the plaintiff, and that is the clear 
meaning of it, there is neither injustice nor error in it. Wright 
v. Spence, 1 Stew. 576. McGowan and wife v. Young, 2 
Ib. 276; McGowan et al. v. Young, 2 8. &. P. 160. 


DARGAN, J.—A mortgagee may bring detinue to recov- 
er chattels conveyed to him by way of mortgagee, nor can 
the mortgagor defeat his right of recovery, without showing 
the entire payment of the debt intended to be secured there- 
by; and if default has been made in the payment of the mo- 
ney by the mortgagor, the mortgagee may bring detinue to 
recover the possession, and the extent of the default is an 
immaterial inquiry. See 7 Ala. Rep. 807. The mortgagee, 
py the terms of his contract, is entitled to the goods as his 
security for his debt, and if they are withheld, and he sues, 
if his recovery in detinue should be limited to one chattel on- 
ly, when two are mortgaged to him, because the one is sup- 
posed to be of value sufficient to satisfy his debt ; his rights 
secured by the deed of mortgage, would be denied to him. 
After default therefore, in the payment of the money, if the 
mortgagee bring detinue against the mortgagor, or those 
claiming under him, neither he, or they, can gainsay the 
right of the mortgagee to recover all the goods conveyed by 
the deed. 

From this view it results, that the court erred in permitting 
the record of the recovery against Gardner, of one of the 
slaves conveyed by the mortgage, to go to the jury as evi- 
dence to reduce the value of the slaves. 

If the action had been trover, and the suit against the 
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mortgagor, or his assignees, according to the decisions of this 
court, the damages would have been, the amount of the mort- 
gage debt, if the chattel was worth this amount. See Me- 
Gowan v. Young, 2 Stew. §. P. 160; also, 6 Ala. R. 345. 
But it must be borne in mind, that in trover, the chattel is 
not recovered; but damages for its conversion; and when 
the damages assessed are paid, the title of the plaintiff is di- 
vested, and becomes vested in the defendant. Hence, to 
limit the recovery to the amount due on the mortgage, does 
injustice to no one, for thereby the mortgagee recovers his 
debt, and the title of the mortgagor isrestored to him. But 
in detinue, the plaintiff seeks to recover the specific chattel, 
and when he obtains the possession by suit, his debt is not 
extinguished, nor is the equity of redemption lost, but in 
equity, the property would be considered still as a security 
for the debt. The plaintiff, then, being entitled to recover 
the chattel, the jury should, in this action, assess the full 
value of the chattel, without any regard to the amount of 
the debt due on the mortgage. 

The court therefore erred in charging the jury, that if the 
plaintiff was entitled to recover, the amount of the recovery 
should be limited to the amount due on the mortgage, by 
which we suppose was meant, that the value of the slaves 
should not be assessed to a larger amount than was due 
on the mortgage. But it is contended, that even if the court 
erred in the charge, and also in permitting the recovery a- 
gainst Gardner to go to the jury as evidence, yet as there 
was testimony tending to impeach the mortgage deed for 
fraud, we are bound to presume, that the jury believed 
there was fraud in the mortgage, and rendered their verdict 
accordingly ; and therefore the value of the slaves is, and 
was, an immaterial inquiry, and the cause cannot be reversed. 

The rule of law is this. The party complaining of error 
in the rendition of a judgment, must clearly show it; but if 
an error is shown to exist, then it devolves on the other par- 
ty clearly to show, that such error did not, and could not 
have injured the plaintiff. 
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We cannot say that the ruling of the circuit court did not 

injure the plaintiff, and therefore the cause is reversed and 
remanded. 











JONES v. JACKSON. ' 


1. When one partner, without the knowledge of the other, borrows money at 
usurious interest, and executes a note in the name of the firm, and after- 
wards pays the usurious interest, and the other partner ignorant of the 
payment of the usury, executes his own note in lieu of the other, he can- 
not, when sued upon it, set up as a defence, the payment of usury by his 


partner. 


Error to the Circuit Court of Dallas. 


Assumpsir by the defendant in error, on a promissory 
note executed by the plaintiffin error, before his Honor E. 
Pickens. 

From a bill of exceptions it appears, the defendant proved 
that the note sued on was given for what appeared to be the 
balance due on two notes, made by the firm of Ferrand and 
Jones, composed of the defendant and Ferrand. One of the 
notes was for $880, dated 25th February, 1842, and due 
one day after, on which was indorsed, interest paid to 12th 
August, 1843. The other for $308 13, due Ist July, 1842, 
on which was indorsed credits to the amount of $272, and 
also interest paid to 12th August, 1843. That these notes 
were given for money lent, by Jones, to Ferrand, for the use 
of the firm, and at the time there was a verbal contract, that 
the notes should carry interest, at the rate of five per cent. 
per month ; and that interest on the notes, at this rate was 
paid by Ferrand, up to the 12th August, 1843. The de- 
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fendant, Jones, had no knowledge of these facts, or of the 
payment of usury by Ferrand, but being threatened with a 
suit, executed his own note for what appeared to be due, 
supposing that legal interest only had been paid. 

The defendant asked the court to charge, that as the con- 
tract between the plaintiff and Ferrand, acting for Ferrand & 
Jones, was usurious, the plaintiff could only recover the sum 
lent, without interest, deducting the amount paid and credit- 
ed, and the amount paid for usurious interest. Which the 
court refused, and charged, that if Ferrand paid five per cent. 
a month as interest, on the amount lent, the amount so paid 
could_not be applied towards the extinguishment of the prin- 
cipal. But if the five per cent. was paid without any stipu- 
lation that it was for interest merely, the jury might then re- 
gard the payment as a payment on the principal sum, and 
give credit accordingly. ‘To this charge, and refusal to 
charge, the defendant excepted, and now assigns as error. 

















J. W. Lapstey, for plaintiff in error. There are but two 
questions which are presented by the bill of exceptions. 

1. Was the note declared on usurious? 

The notes for which this note was given, being usurious, 
this must be so of course. The new note could be purged of 
the usury, only by an express agreement, and the repayment 
or deduction of the usury which had been received. War- 
ren v. Crabtree, 1 Greenl. 167; Chitty on Con. 6 Am. ed. 
706; Tate v. Willings, 3 Term R. 531 ; Jackson v. Packerd, 
6 Wend. 415; Campbell v. Gill, 4 J. J. Mash. 48; Bigelow 
'v. Hubbard, 16 Mass, 96; Grimes v. Schreeve, 6 Mon, Ky. 
653. The usury in this case was not deducted, nor did Jones 
know of the usury contracted for, or paid, until the new 
note had been given. 

2. Ought the payments made on account of the usurious 
interest, to have gone in part discharge of the principal? 
I think so, certainly. See Winkler v. Scudder, 1 Kelly’s 
Geo. R. 135; Rockley v. Pearch, Ib. 241; Kay v. Fowler, 
7 Monr. 596; Lallare v. Field, 1 J.J. Marsh. 278; Bartlow 
v. Bonde, 3 Dana, 595; Crutcher v. Trabue, 5 Dana, 81; 
Blydenburgh on Usury, 191, 193. 
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G. R. Evans, for the defendant in error. 

1. Though there seems to be some intricacy in the bill of 
exceptions, yet on examination it will be seen that the only 
question intended to be presented, is the right of Jones to 
have a deduction in this suit, equal to the amount of the al- 
ledged usurious interest paid by Ferrand to Jackson, on the 
old notes. Uusurious interest, when paid, cannot be recov- 
ered back. Carlisle v. Graggs & Gray, 10 Ala. 302. 

2. The attempt of Jones indirectly to obtain in this suit, 
monies which neither he nor Ferrand could by law recover, 
cannot be sustained. 

3. The question of usury, under the facts of this case, could 
not arise. Whatever Ferrand might do, if the facts show 
usury, Jones cannot take advantage of it. 

4. The contract of usury, if it exists at all, is personal be- 
tween Jackson and Ferrand. If Ferrand chooses to expend 
his money in payment of usurious interest, no other person 
can take advantage of it. 

5. The character of the transaction is not changed by the 
fact, that Ferrand executed notes in the name of the firm. 
It is still the contract of Ferrand. 








COLLIER, C. J.—Where a note tainted with usury is de- 
livered up, and a new one substituted by the parties, not on- 
ly the original but the substituted security is usurious; un- 
less the contract under which the loan was made is so modi- 
fied as to divest the transaction of the taint. Tate v. Wel- 
lings, 3 T. Rep. 537; Cuthbert v. Haley, 8 Id. 390; Fields 
et al. v. Gorham, 4 Day’s Rep. 251; Botsford v. Sandford, 
2Conn. Rep. 276; Wales v. Webb, 5 Id. 154; Gibson v. 
Stearns, 3 N. Hamp. Rep. 185; Warren v. Crabtree, 1 Green. 
Rep. 167; Tuthill v. Davis, 20 Johns. R. 284; Bridge v. 
Hubbard, 15 Mass. Rep. 96; Powell v. Waters, 8 Cow. R. 
669; Solomon v. Jones, Const. Rep. 144; Moncure v. Der- 
mott, 13 Pet. Rep. 345. Although the borrower makes a 
note or other security for the amount of the loan only, and 
as a part of the contract, promises, either verbally or in writ- 
ing, to pay usurious interest, the security given for the prin- 
cipal is affected by the taint, and obnoxious to the law against 
usury. Motte v. Dersett, 1 McC. Rep. 350; Willard v. 
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Reeder, 2 Id. 369; Bridge v. Hubbard, 15 Mass.’ Rep. 96; 
Atwood v. Whittlesey, 2 Root’s Rep. 37; Swartwout v. 
Payne, 19 Johns. Rep. 294; Merrills v. Law, 9 Cow. 65; 
Clark v. Badgely, 3 Hals. Rep. 233. Butterfield v. Kidder, 
8 Pick. Rep. 512, perhaps affirms a different rule ; but it will 
be observed that it was influenced by the construction of a 
statute. We do not understand that these principles are con- 
troverted by the defendant in error, and shall therefore con- 
tent ourselves by merely stating them. 

The material question presented is, ought the payment of 
usury by Ferrand on the original notes, to go in extinguish- 
ment of the defendant’s liability pro tanto on the note de- 
clared on? In Dunford v. Baritan, 5 Mart. Rep. 504, it was 
held, that if usurious interest has been paid, the defendant 
may, under the plea of payment, demand the deduction from 
the principal due, of the difference between the legal interest 
of five per cent. and the usurious interest paid. So it has 
been decided in Georgia, that usury taken on repeated re- 
newals of a note, may be deducted from the principal. Thus 
where the plaintiff had two notes of the defendant, the one 
usurious and the other not. The defendant paid $1,800, 
with which the usurious note was extinguished ; and a ba- 
lance applied to the other, which was renewed at sixteen per 
cent. Ina suit upon the last note, the court were of opinion 
that the usury paid upon the first could not be withdrawn, 
and applied as a credit undera plea of payment—remarking, 
that the general rule is, where there are distinct demands 
due from the debtor to the creditor, and a payment is made 
by the debtor, he has aright to direct its application; but if 
the debtor does not make a specific application of the money 
at the time of payment, then thecreditor may apply it. Fur- 
ther, the usury which was paid on the extinguishment of the 
first note, might have been pleaded as a set off in the suit up- 
on the last, or it might be sued for and recovered in a sepa- 
rate action against the plaintiff. Winkler v. Scudder, 1 Kel- 
ly’s Rep. 108, 135. See also, Rockley v. Pearch, Id 241. 

Neither of the cases cited are precisely analagous to the 
one before us. In the first case there does not appear to 
have been any change in the security, or modification of the 
contract after the payment of the usury: in the latter there 
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was a substitution of the original note by a new one, and al- 
though the action was brought on the substituted security, 
and it was.held the usury paid would constitute a set off, yet 
it was rejected as a payment of the principal and legal inter- 
est. In Louisiana it has been since decided, that usurious 
interest once paid, cannot be recovered back, but whether 
this decision was induced by any change in the statute law 
of the State, subsequent to the case of Dunford v. Baritan, 
ut supra, we are not informed. See Flower v. Millaudon, 
19 Lou. Rep. 185. The citations from 1 Kelly’s Reports, 
explicitly asserts, not only that the usury paid would be an 
available set off, but might be recovered back in an action at 
the suit of thedefendant. The Louisiana decisions may per- 
haps be reconciled with each other by reasoning something like 
this. Although it is the right of a party paying money to direct 
its application, and when his direction has been given, and 
the money received, he will be bound by it; yet if he makes 
a payment upon a usurious contract, to extinguish the illegal 
interest, leaving the principal either wholly or in part unpaid, 
he may afterwards insist that it shall be applied to reduce the 
principal. ‘The change in the application in such case will 
be permitted, because the contract as to the usury being void 
the payment of it could be recalled before the security was 
cancelled, if the contract continued in fiert. But if usury 
could not be recovered back in an action by the borrower, it 
is difficult to perceive upon what ground it could be set off in 
an action by the lender upon the substituted security for the 
principal and lawful interest. By delivering up the original, 
and accepting the new note, some of the cases cited main- 
tain that the borrower, in legal effect, is supposed to have 
paid the debt, and the payee to have lent his money again. 
In such case the borrower must be held to have relinquished 
his right to the usury paid, and he cannot have the benefit of 
it asa payment of the substituted security. In point of fact, 
it was not intended as a payment of the new note, and can- 
not be allowed as such. 
In Carlisle and Graggs v. Gray, 10 Ala. Rep. 302, it was 
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decided that the act of 1819, which prescribes the rate of in- 
terest, and prohibits the taking of usury, impliedly abrogates 
the common law, which allowed. the borrower: to recover 
back in endebitatus assumpsit all the interest he he had paid 
above the rate prescribed. Since the passage of the statute, 
he can only maintain a qui tam action in such case; and 
then the amount recovered by him “shall be paid into the 
treasury, for the use of the State.’’ It cannot be contended, 
consistently with this decision, that the defendant can be 
allowed as a payment, the usury paid by his partner on the 
original notes ; and it is equally clear that it cannot avail him 
asa setoff. A set off is in the nature of a cross action—the 
defendant becomes an actor, and if he cannot maintain an 
action in his own name upon the demand, he cannot set it off, 
at least when sued at law. The case last cited is conclusive 
to show that the borrower can only maintain a qui tam ac- 
tion, and that the amount recovered would go into the State 
treasury. 

The fact that Ferrand, on account of himself and defend- 
antas partners, borrowed the plaintiff’s money, and the de- 
fendant was ignorant of the ‘contract, and the payment of 
usury, when he gave the note declared on, cannot entitle the 
defendant to the benefit of the defence he seeks to make. 
One partner may borrow money upon the account of, and for 
the benefit of the firm, and a promissory note given in their 
joint name may be recovered. The original notes then, be- 
ing given upon a legal consideration, were binding to the 
same extent on each of the individual partners, and the ig- 
norance of the defendant cannot aid his defence ; more espe- 
cially as it was not induced by the fraud or other improper 
conduct of the plaintiff. See Story on Part. and citations in 
notes, 151. 

Our conclusion is, that the judgment of the circuit court 
must be affirmed. 
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BR. BANK AT MOBILE v. DARRINGTON. 


1; When a levy is made in the county of Clarke, and a forthcoming 
bond taken to deliver the property in Mobile, no execution can issue upon 
it, though returned forfeited, as it is not good as a statute bond, though it 
may be valid as a bond at common law. 

2. The bank marshal, under the act of 1841, is clothed with all the powers 
of a sheriff, and in the execution of process, must observe the same rules 
as are prescribed by law to sheriffs. 


Error to the County Court of Mobile. 


Tis was a motion to quash an execution issued ona 
forthcoming bond. The bond was executed in 1844, and 
was taken by the bank agent appointed under the act found 
in Clay’s Digest, 118, § 86. 

The levy of the execution was made in Clarke county. 
The condition of the bond runs: “'The condition of this ob- 
ligation is such, that whereas a levy has been made by Jacob 
S. Marsh, agent of the Branch of the Bank of the State of 
Alabama at Mobile, upon the following described property, 
os Ds by virtue of an execution issued from the clerk’s of- 
fice of the county court of Mobile county, on the 15th of 
July, 1844, and made returnable to the next term of said 
court, to be held on the second Monday of February. Wow, 
if the above bounden [parties] shall well and truly deliver. the 
above described property to the agent of the bank aforesaid, 
or his deputy or deputies, at the court house of said county.” 

The delivery, it appears, was to have been made in a dif- 
ferent county from that in which the levy was made, viz., 
Mobile county. 

The court, on motion, quashed the execution, which is 
the matter now assigned for error. 


Tay.or, for plaintiff in error. 
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An agent appointed by the bank to serve executions 
(Clay’s Dig. 118, $ 86,) must conform to the regulations pre- 
scribed to sheriffs. He isa sheriff in the county in which he 
performs an official act. He cannot take a forthcoming bond 
for the delivery of property levied on ata different place than 
the court house of the county in which he served the execu- 
tion. Clay’s Dig. 215, § 71; 216, § 75. 
A statutory remedy cannot be had upon a forthcoming 
bond, when the bond does not conform to the directions of 
the statute. 








DARGAN, J.—The agents of the State Bank and Branch- 
es, appointed under the act of 1843, were clothed with the 
same powers in the execution of process in favor of the 
banks, conferred by law on sheriffs; but in the execution of 
those powers, they were bound to observe the same rules 
prescribed to sheriffs. 

It is the duty of a sheriff, when he levies on personal pro- 
perty, to take bond and good security for the delivery of it, 
on the day of sale; but he can only sell slaves, and land, at 
the court house of his county; consequently the condition of a 
forthcoming bond for the delivery of slaves, must be to de- 
liver them at the court house of the county in which the levy 
was made by the sheriff, and if the condition of the bond be 
to deliver the slaves to the sheriff, in a different county, al- 
though the bond may be a good common law bond, yet it is 
not a statutory bond, upon which the plaintiff can issue exe- 
cution, upon the return of forfeiture made thereon by the 
sheriff. T'o entitle the plaintiff to this summary remedy, the 
statute must be strictly pursued. Marsh, the agent of the 
bank, made the levy on the slaves in Clarke county, which 
was the county of the defendant’s residence. He was bound 
to sell the slaves in the same manner, and at the same place, 
that the sheriff of Clarke would have done, had the levy been 
made by him, which was at the court house of that county. 


25 
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It was also his duty to take a forthcoming bond; but to 
make it a statutory bond, on which an execution could issue 
on, the return of forfeiture, the condition should have been 
to deliver the slaves at the court house in Clarke, and not at 
the court house of Mobile county. As the condition of the 
bond was to deliver the slaves in Mobile on the day of sale, 
and not at the court house of Clarke, where the law directs 
they should have been sold, it is not a statutory bond, upon 
the forfeiture of the condition of which, an execution could 
issue against the obligors. There was no judgment, then, 
on which the execution could rightfully issue against Dar- 
rington, and the county court properly quashed it. 
The judgment is affirmed. 











McLEAN anv WIFE v. HOSEA anp GODBOLD, G’pns. 


1. Guardians, who take a mortgage on property estimated to be worth $3,500, 
to secure a debt due their ward of about $2,000, and permit it to be sold 
at public sale for $540, are guilty of such negligence, as will make them 
responsible to their ward for the loss. 


Error to the Orphans’ Court of. Wilcox. 


Tis was a proceeding before his Honor D. W. Sterrett, 
for a settlement of the accounts of the defendants in error, 
guardians. The only question presented for revision, is the 
liability of the guardians, for a note of $1,840 69, dated the 
21st November, 1843, and due the first January after, execu- 
ted payable to said guardians by T. Starke, with Samuel 
Forward as his surety. From an exceptive allegation, taken 
at the trial, it appears that at the time the note was executed, 
both Starke and Forward were worth, each of them, large 
estates in land and negroes. That in the spring of 1845, 
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Forward conveyed away all his property, in trust to secure 
his own creditors. 

It was also proved by Starke, that in 1845 he became 
doubtful of his own pecuniary situation, and being anxious 
to secure Godbold and Hosea, on the 18th June, 1845, he ex- 
ecuted to them a mortgage, as collateral security to the note, 
on a tract of land, which was then, and is now, worth largely 
more than the amount of the note. 

It was further proved, that in December, 1845, Forward 
notified the guardians to sue on the note; that they did sue 
to the first court afterwards, and obtained judgment, and that 
if suit had been promptly commenced on the note, after its 
maturity, the money could have been made, out of either 
Forward or Starke, previous to June, 1845. <A short time 
after Starke executed his mortgage, all his other property 
was levied on, and sold by the sheriff, and that he is now in- 
solvent. The mortgage was upon a tract of land then, and 
now, worth $3,000, and a house and lot of land in the town 
of Suggsville, worth $500. It further appeared, that the 
guardians sold the said mortgaged property, on the first Au- 
gust, 1846, upon due notice; the plantation for $440, and the 
house and lot for $100; but there was no suspicion of any 
unfairness on the part of the guardians, in and about the said 
sale. 

Upon these facts, the plaintiffs in error contended, that the 
guardians had by their conduct in the premises, subjected 
themselves to account for the said note, and interest, but the 
court decided they were not liable, and discharged them from 
the payment of the same. This matter is how assigned as 
error. ) 











C. C. Seuuers, for the plaintiffs in error. 


T. W. Beruea, for defendants in error. 
. Courts will be extremely liberal in making any possible 
allowance, and cautious not to hold executors and adminis- 
trators liable on slight grounds. 2 Williams on Ex’rs, 11065. 
When reasonable care and diligence are exercised, they are 
not responsible for losses which prudent management could 
not foresee and avoid. 6 Halstead, 165; 6 Watts, 1865. 
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When an executor puts out money on real security, which 
there was then no reason to suspect, but which afterwards 
turns out bad, he is not liable for the loss. 2 Williams on 
Ex’rs, 1117. Guardians neglecting to invest their wards’ 
money, are liable for interest. 458. & R. 112; 2 Wms. on 
Ex’rs, 1132; 2 Lomax on Ex’rs, 296; 5 Rawle’s Ex’rs, 
323. ; 
, An executor or administrator is not bound to call in money 
invested on real security when no risk is apparent. 2 Wms. 
on Ex’rs, 1117. 

As to discharge of security, by giving time to principal. 
3 Stewart, 14; 2 Id. 63; 6 Porter, 166. 

The mortgage was taken as collateral and additional secu- 
rity, and no time given. 3 Ala. R. 409. 








COLLIER, C. J.—The office of guardian was originated 
upon the hypothesis that persons of immature years, were in- 
capable of protecting their own interests. An acceptance of 
such a trust imposes an obligation to perform its duties— 
among the most prominent of which is, the use of diligence 
in managing and taking care of the ward’s estate. For if it 
be lost or injured by the negligence or misfeasance of the 
guardian, he is liable at least to the same extent that any trus- 
tee would be under the same circumstances. See Tibbs v. 
Carpenter, 1 Madd. R. 298; Powell v. Evans, 5 Vesey’s R. 
839; Eagleston v. Kington, 8 Id. 466; Ram. on Assets, 538; 
2 Kent’s Com. 1st ed., 187, et seg.; 2 Kinne’s Comp. 391, et 
seq., and cases there cited; Johnson’s Appeal, 12 Serg. & R. 
Rep. 317; Monell v. Monell, 5 Johns. Ch. Rep. 286. It is 
incumbent on a trustee to manage the trust estate in the same 
manner that a discreet man would manage his own concerns, 
and he is accountable if he neglects to perform his duty. 
Rainsford v. Rainsford, Rice’s Eq. Rep. 343. If he acts 
bona fide, and with due diligence he will be protected. But 
if he grossly violates his duty, or is guilty of unreasonable 
negligence, his acts are inspected with severity, and rules of 
strict, if not rigorous justice, are applied. Diffendorfer v. 
Winder, 3 G. & Johns. 311; Shepherd v. Towgood, Turn. 
& Russ. Rep. 379; Hester v. Hester, Dev. Eq. Rep. 328. 
In The Bank of Virginia v. Craig, 6 Leigh’s Rep. 399, it 
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was held, that if a guardian unnecessarily sell bank stock be- 
longing to his ward, and appropriate the proceeds, he and his’ 
sureties shall be held to replace the stock, or account for and 
pay its present value, and all dividends accruing thereon 
since the sale; and commissions were allowed to the guar- 
dian on the dividends only. In respect to an executor, it has 
been said that he should collect the effects of the testator 
with reasonable diligence ; and if by delaying to commence 
an action he has enabled a debtor of the deceased to avail 
himself of the statute of limitations, he becomes personally 
answerable. 1 Lomax on Ex’rs, 381. 

In Green v. Winter, 1 Johns. Ch. Rep. 27, a trustee agreed 
to purchase and pay for a farm at the request of the céstui 
que trust, out of the proceeds of the trust estate. He gave 
his bond for the purchase money, secured by a mortgage on 
the premises ; but when the bond became due he refused to 
pay it, and procured a foreclosure of the mortgage and sale of 
the farm at a loss of $4,000: Held, that the trustee was 
chargeable for this loss and all the costs of the suit. So, in 
Taylor v. Tabrum, 6 Sim. Rep. 281, trustees who were di- 
rected to sell an estate as soon as conveniently might be after 
their testator’s death, refused, by the desire of one of the par- 
ties interested, an offer of sixty-six hundred pounds for the 
estate, and afterwards sold it for thirty-six hundred pounds. 
The court charged them with the difference between the 
price offered, and that at which the estate was sold. 

A trustee, it is said, is bound by his implied obligation to 
perform all those acts, which are necessary and proper for the 
due execution of the trust which he has undertaken. If he 
~ has acted with good faith in the exercise of a fair discretion, 
and in the same manner as he would ordinarily do in regard 
to his own property, he ought not to be held responsible for 
any losses accruing in the management of the trust estate. 2 
Story’s Eq. § 1267 to 1272. ' 

In the case at bar, the mortgagees were not bound by the 
terms of the mortgage to sell on any particular day—al- 
though notice had been given of a sale on a particular day, it 
was allowable to postpone it to a day certain, or indefinitely. 
If, as conceded, the security was intended for the benefit of 
the ward of the mortgagees, it was their duty to have pro- 
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" crastinated a sale, until the price offered approximated a fair 
cash valuation, or furnished a sufficient sum to pay the debt 
intended to be secured. No prudent man would ordinarily 
sell his own estate worth thirty-five hundred dollars, for five 
or six hundred; nor would he sacrifice a real security of that 
value (for so small a sum,) which was the only probable 
means of realizing a debt of some two thousand dollars. 
Considering the power and duty of the guardians in the col- 
lection of money due their ward, especially in the case at bar, 
and it is impossible to say that they are not chargeable with 
negligence. If they had compounded the debt, released, or 
suffered it by neglect or other fault of theirs to become una- 
vailable, their inattention to the interest of the ward would 
be palpable and confessed. Upon principle, such a case is 
not distinguishable from the present. Here, property worth 
nearly twice as much as the demand due the ward was placed 
under the guardians’ control—they were authorized to sell it 
any time after a day prescribed, and did actually sell it for 
about one fourth the amount of the debt. This brief state- 
ment of facts shows quite as satisfactorily as the most ex- 
tended argument could do, that the fiducial power of the 
defendants has not been prudently exercised, and witha 
proper regard to the interest of their ward. The law, we 
have seen, makes them responsible for the loss which has 
been occasioned by their negligence or want of discretion ; 
and the judgment of the orphans’ court is consequently re- 
versed, and the cause remanded. 











SANDERS & McLAUGHLIN v. WATSON, er at. 


1. A surety who discharges a judgment rendered against him and his prin- 
cipal, is a simple contract creditor of the principal, and unless aided by 
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~ the act of 5th February, 1846, cannot go into chancery to subject to the 
satisfaction of his demand, real estate, which he alledges the principal 
fraudulently conveyed, notwithstanding the principal debtor has removed 


to another State. 





Writ of Errror to the Chancery Court of Perry. Before 
the Hon. D. G. Ligon. 


Tue plaintiffs in error file their bill, alledging they be- 
came securities for Richard P. Watson, as deputy post master 
at Marion, in the county of Perry, and that svit was institut- 
ed against him as principal, and against the complainants as 
securities, for a default in the condition of the bond, anda 
recovery was had againsi all, and they have paid over two 
hundred dollars on the judgment. That Watson conveyed 
all his property, real and personal, under his control, to his 
relations, and has removed from the State, and now resides in 
Mississippi. ‘That he secretly carried off his’ slaves from the 
State. That amongst other property fraudulently convey- 
ed, was a lot in the town of Marion, to Susan Anthony, now 
Susan Nott, and Joseph Watson, and which conveyance is 
fraudulent. The bill prays that the deed of conveyance be 
set aside, and the lot subjected to the payment of the debt. 

The answer contains a demurrer to the bill, and on the 
final hearing the bill was dismissed. 


Davis, for plaintiff in error. 


DARGAN, J.—The only question we need examine is, 
has a court of chancery jurisdiction under the circumstances 
declared by the bill. ‘The judgment recovered by the Unit- 
ed States, was joint, against all, and the payment extinguish- 
ed it, the complainants are therefore simple contract creditors. 
See 1 Dev. & Bat. 366; Foster v. The Atheneum, 3 Ala. R. 
302; 6 Ala. Rep. 797. Being simple contract creditors, their 
debt is purely legal, and they have no lien on the property 
sought to be subjected to its payment. The ground on which 
it is attempted to sustain the jurisdiction of the court is, that 
Richard P. Watson is a non-resident. In Kentucky, it has 
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been held, that if a debtor abandon the country, and leave 
effects in the hands of others, a court of equity will take ju- 
risdiction, and afford relief. Seé Moore v. Simpson, 5 Litt. 
49. But the decision in this case is placed by the court on 
the statute law of Kentucky, and not upon the general rules 
regulating the jurisdiction of courts of equity. The rule, in 
the absence of statute law, seems to be universal, that if a 
creditor comes into a court of equity, to reach real property, 
fraudulently conveyed—he must show a judgment at law. 
See 1 Paige, 305; 2 John. Ch. 296; 4 Ib. 677; 3 Leigh, 
299. And if the property sought to be reached by the bill, 
be personal, and can be sold under execution, then the party 
must aver, and show, an execution at law. See 1 Paige, 
305; Paine Rep. 525. If the property cannot be sold under 
execution at law, the creditor before he can resort to equity, 
must show an execution unsatisfied. 1 Paige, 305. 

1 have not been able to find any case where the mere ab- 
sence of the debtor from the country, has been held to givea 
court of equity jurisdiction, independent of statute provisions, 
_ and according to the general rule on the subject, if the matter 
was cognizable in equity, but the defendant was not within 
the jurisdiction of the court, no suit could be entertained, or 
relief afforded. See Mitford’s Pl. 30, note, a. To remedy 
this defect, various statutes have been passed, in the several 
States of the Union, and also in England; and it is by vir- 
tue of these statutes, that courts of equity proceed against ab- 
sent defendants, who are necessary parties to the bill, even 
where the subject matter is of a pure equitable nature. 
And if a court of equity must look to statute aid, to en- 
able it to proceed against an absent defendant, when the 
subject matter is properly within the jurisdiction of a 
court of equity, it would follow, that the mere absence 
of a defendant from the jurisdiction, could not enable a court 
of equity to take jurisdiction of a matter of pure legal cogni- 
zance, as the collection of a simple contract debt. 

The bill in this case was filed before the passage of the 
act of 5th February, 1846, nor is it in conformity with the 
provisions of that act—it cannot therefore be aided by it. 
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Deriving no aid from that act, it cannot be sustained, and 
was properly dismissed. 
The decree of the chancellor is affirmed. 
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SMITH anp CRAWFORD, Ex’rs, v. HUIE, Apw’r. 


1, A demand for the value of corn delivered, may be pleaded as an off set, 
though the price of the corn had not been agreed on. 

2. When the plaintiff does not rely upon the statute of non-claim as an an- 
swer to the plea of set off, but merely takes issue on the plea, the present- 

ment of the claim relied on as a set-off is not put in issue. 


Error to the County Court of Autauga. 


Assumpsir by the plaintiffs in error, before his Honor H. 
Brown. 

The declaration contains the common counts: to which 
the defendants pleaded in short, by consent, “‘ non-assumpsit, 
payment, set off, and statute of limitations, and that said 
supposed claim was not presented to said administrator with- 
in eighteen months after the grant of administration.” 

- Upon the trial, as appears from a bill of exceptions, the 
defendant offered as an off set to the plaintiff’s demand, an 
open account for $240, being the value of certain corn, al- 
ledged to have been sold by Pollard, the defendant’s intes- 
tate, to McNeil, the testator of plaintiffs. The plaintiffs ob- 
jected to the testimony, unless it was shown that the price 
of the corn had been agreed on by the parties, and the claim 
in some way liquidated, and its amount ascertained. Also, 
because the same had not been presented to the administra- 
tor, within eighteen months after the grant of letters testa- 

26 
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mentary. The court overruled the objection, and the testi- 
‘mony was admitted. 

In the progress of the cause, it appeared, that this suit had 
been instituted in the time of McNeil, and that before his 
death this same account had been pleaded by the defendant 
as an off set, in this action, to the plaintiff’s demand. And 
the defendant moved the court to charge, that in as much as 
the same account had been pleaded as an off set to the plain- 
tiff’s demand, in the lifetime of the plaintiff, it was unneces- 
sary it should have been presented to the representative of 
the plaintiff, after his death, in order to avoid the bar of the 
statute. This charge the court gave, and the plaintiff ex- 
cepted. ‘These matters are now assigned as error. 











J. A. Exmore, for the plaintiffs in error. 

1, The set off introduced was unliquidated, and could not 
be so used. McCord v. Williams § Love, 2 Ala. 71; Hand- 
ley v. Dobson’s adm’r, 7 Ala 359. 

2. The record shows, that the only plea ortiiale can em- 
brace the claim on which defendant relied, was in short, 
“set off.” Is this a presentation? Jones’s Ex’rs v. Light- 
foot, 10 Ala. 18. 


F. Bugsee, contra. 

A contract for the delivery of goods may not be a good 
set off, because of the uncertainty—a contract to deliver 
corn in December, the corn was then perhaps worth twenty- 
five cents—the next summer corn is worth perhaps one dol- 
lar. May not the plaintiff elect to take the highest price be- 
fore action brought? 

But goods sold and delivered, is a good set off. Any mat- 
ter for which indebitatus assumpsit will lie, may be a good 
set off. The general practice of this state, from its earliest 
history admits it. The forms of pleading prove it. See 
Ohitty’s Pleading, tit. Set Off; Saunders’s Pl. & Ev. 701; 4 
Camp, 384; 5 B. & A. 95; Eland v. Karr, 1 East, 375; 2 
T. R. 32; 1 Bing. 311-3; 1 W. Blk. R. 394; Peake’s Rep. 
641; 4B. & C. 547; 1 How. Miss. R. 547; 1 Hayw.N. C. 
476; 1 Marsh. Ky. Rep. 19, 41; 3 Ib. 34. 

In 1 East, the goods were sold at reduced prices for ready 
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money. ‘The court say the jury should allow the advanced 
value for not paying in hand. 

In 1 Haywood, and 2 Yerger, the court say, that any mat- 
ter for which indebitatus assumpsit will lie, is the proper 
subject of set off. . 

Any number of cases in which the principle is admitted 
without contest might be found. 





COLLIER, C. J.—1. Our statute of set off provides, that 
“Tn all cases where there are, or shall be mutual debts sub- 
sisting between the plaintiff and defendant, or if either party 
sue or be sued as executor or administrator, where there are 
mutual debts subsisting between the testator, or intestate, 
and either party,one debt may be set against the other, either 
_ by being pleaded in bar, or given in evidence on the general 
issue, or notice given of the particular sum intended to be 
set off, and on what account the sum is due, notwithstanding 
such debts may be deemed in law to be of a different nature,” 
&e. Clay’s Dig. 338, § 141. This enactment is substanti- 
ally a transcript of the 2 Geo. II, ch. 22, $ 13, and 8 Geo. II, 
ch. 24, § 4,5; Montague on set off, Am. ed. of 1806, p. 16; 
Dunn v. White and McCurdy, 1 Ala. Rep. 645, and there- 
fore the decisions upon the English statutes furnish rules for 
its construction. 

In Howlet v. Strickland, Cowp. Rep. 56, it was said, that 
the statutes cited relate to mutual debts, and do not embrace 
unliquidated or uncertain damages; but such demands as 
may be recovered in an action of indebitatus assumpsit. 
The debt claimed, and the debt to be set off, must be a mo- 
ney demand of a liquidated nature, for which debt, or indeb- 
itatus assumpsit will lie. A set off cannot be allowed in as- 
sumpsit, for general damages. 2 Saund. on Plead. & Ev. 
313; 1 Esp. Rep. 378; 3 Camp. Rep. 329; 6 M. & S. R. 
439; 51d. 442; 2 T. Rep. 32. But where the defendant 
may recover under the common counts, his set off will be al- 
lowed, though the plaintiff declare specially. 4 Camp. Rep. 
385. So it has been held, that a demand for which indebi- 
tatus assumpsit will lie, may be pleaded as a set_off to a debt 
due on a note; 4 J. J. Marsh. Rep. 245; and that it is not 
necessary to constitute a monied demand a set off, that any 
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price should have been agreed for the articles sold which 
compose it. 6 Id. 441. See also, 1 A. K. Marsh. Rep. 19; 
1 Scam. Rep. 464; 5 John. Rep. 104; 3 Wash. C. C. Rep. 
34; 21d. 132, 161; 3 Hayw. 195; 2 Bay’s Rep. 120; 1 
Hals. Rep. 394; 10 Serg. & R. Rep. 14; 2 Dall. Rep. 237; 
3 B. & Adol. Rep. 580. 

In George v. C. and M. Rail Road Co. 8 Ala. Rep. 234, 
this court said, “the general rule in relation to set off is, if 
the money sought to be recovered under a special contract, 
for damages, may be recovered under the common counts, 
then the defendant may set off.” This decision is not op- 
posed to any of our previous adjudications, which have been 
cited for the plaintiffsin error. In Dunn v. White and Mc- 
Curdy, ut supra, the payment of an outstanding incumbrance 
was disallowed to the vendee of land, when sued on a note 
given for the purchase money, on the ground that he had 
the vendor’s deed with warranty, and his possession had 
never been disturbed. McCord v. Williams & Love, 2 Ala. 
Rep. 71, was a case of unliquidated damages, in which the 
set off relied on, was the breach of a contract by which the 
plaintiff stipulated to lease to one of the defendants eighty 
acres of land, and have twenty acres cleared for him if prac- 
ticable. In Handley v. Dobson’s adm’r, 7 Ala. 359, the set 
off was a writing, by which the plaintiff’s intestate promised 
to pay to the defendant “ fifty barrels of corn,” on a day cer- 
tain, and it was rejected on the ground that it was not a mo- 
nied demand, but the damages resulting from a breach were 
unascertained, and depended upon proof of the value of the 
corn, &c. In that case the defendant could not have recov- 
ered on the common counts, but would have been driven to 
his action on the special contract. Although the allow- 
ance of the set off would have been just and reasonable, 
yet we have seen, that the authorities cited did not tole- 
rate it. 

In the case at bar, the corn was delivered, and the objec- 
tion to the set off was, that the price had not been agreed on. 
This did not make it a case of unliquidated damages within 
the sense in which these terms have been used in expound- 
ing the English statutes. The defendant’s demand was for 
money—the value of the corn; for its recovery indebitatus 








7 











JANUARY TERM, 1848. 205 
___ Smith and Crawford, ex’rs, v. Huie, adm’r. et 
assumpsit could be maintained, and this we have seen, fur- 
nishes a test in favor of its allowance as a set off. 

2. Although the judgment recites, that the cause was tried 
upon “issues joined,” the only pleading subsequent to the de- 
claration found in the record, are the defendant’s pleas, which 
are thus stated, “‘ Defendant pleads in short, by consent, non- 
assumpsit, payment, set off, and statute of limitations, and 
that said supposed claim was not presented to said adminis- 
trator, within eighteen months after the grant of administra- 
tion.” The statute of sets off which we have recited was 
amendatory of a previous act passed in 1799, which autho- 
rized the defendant to plead payment of all, or part of the 
debt, or sum demanded, and give any bond, bill, receipt, or 
account in evidence,” and repeals so much of it as permits 
the defendant to avail himself of a set off under the plea of 
payment. Now, although the latter enactment provides, 
that “one debt may be set against the other, either by being 
pleaded in bar, or given in evidence on the general issue, or 
notice given of the particular sum intended to be set off,” &c., 
yet it cannot be admitted that the defendant may make such 
defence upon giving notice merely, without interposing any 
plea. The disjunctive or, in order to give effect to the in- 
tention of the legislature, should be interpreted on, soas to 
make a set off admissible under the general issue, where the 
defendant has given notice that he would offer it. This 
has been the practical construction of the statute, it is obvi- 
ous from its context, and still more apparent when consider- 
ed in connection with the preceding act. In the case at bar, 
it does not appear that the defendant gave notice of the set 
off on which he relied, but it is rather inferable from the bill 
of exceptions, that it was offered under the plea of set off. 
True, it may not be necessary, where such a defence is offer- 
ed under the general issue, that the record should disclose the 
notice, yet the fair inference is, that the defendant lost ‘sight 
of the general issue, and looked alone to his special plea, as 
tolerating the admission of the evidence offered. 

Defences of set off, it is said, are regarded as in the nature 
of cross actions, (3 Scam. Rep. 538,) and the plaintiff may 
reply several matters to a plea of set off. In pmactice where no 
replication is filed, it is understood that the plaintiff merely 
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negatives the plea; but he may reply generally, and also in- 
sist upon the statute of limitations. Mar. Rep. N. C. 60; 1 
Murph. Rep. 154; 1 Dev. Rep. 419; 6 Conn. Rep. 357; 4 
McC. Rep. 210; 2 Bibb’s Rep. 285. In McDowell v. Tate, 
1 Dev. Rep. 249, it was decided that the words “set off,” 
entered by the defendant with the general issue, shall be 
taken as a plea in bar, where the amount is equal to, or great- 
er than, the plaintiffs demand ; where less, it shall be taken 
as a notice of set off only, and in this last case, no replication 
is necessary. In the case before us, the defendant affirms 
upon the record, that he pleads “set off,” with the general 
issue, and the jury find the issues in his favor, and that the 
plaintiff is indebted to him in a specific sum ; the plaintiff, in 
consenting to go to trial without more formal pleas, has ac- 
cepted as regular those which the defendant has designated. 
Bond v. Hill and Fay, 3 Stew. R. 283; Garrard v. Zachariah, 
2 Id. 410; Abercrombie v. Mosely, 9 Port. R. 145; Pollard 
v. Stanton, 5 Ala. 451. 

To apply these principles to the case at bar, it must be 
understood in the condition of the record, that the plaintiff 
did not rely upon the statute of non-claim as an answer to 
the plea of ‘set off,” but merely denied the indebtedness 
which the defendant might attempt to prove in bar. The 
plea being accepted in the general term in which it was en- 
tered, it was competent for the defendant to avai! himself of 
any legal demand which would constitute a set off, notwith- 
standing it had not been presented to the plaintiffs within 
eighteen months after letters testamentary had been granted 
tothem. By failing to reply the statute, they tacitly admit- 
ted the due presentation of the claim, and could not insist on 
proof of the fact. /T’he general replication which (in the ab- 
sence of any in fact) is implied, did not put the presentment 
in issue, or throw the onus of proving it on the defendant, or 
even allow the plaintiffs to disprove it. Where an exe- 
cutor, or administrator is sued in debt, covenant or as- 
sumpsit, it is incumbent on him to plead the statute of non- 
claim or limitations, and the same rule willapply where the 
estate he represents is sought to be charged under the plea of 
set off. 13 Ma&s. Rep. 201; 16 Id. 429; 5 Pick. Rep. 140; 
McBroom v. ‘I'he Goveunor, 6 Porter’s Rep. 32; Bigger v. 
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Hutchins and Smith, 2 Stew. 445; Evans v. Norris, Stod- 
der & Co. 1 Ala. 511; Duval’s Heirs v. McLoskey, Id. 710; 
Mardis’s adm’rs v. Smith, 2 Id. 382; Sanford v. Wicks, 3 
Id. 369; Gray’sadm’rs v. White, 5 Id. 490; Travis v. Tartt, 
§ Id. 574. As the general issue will not allow a special re- 
plication, where it is pleaded, and a notice of set off given, 
the plaintiff may perhaps insist upon proof of the present- 
ment of the defendant’s claim. But here, as the word “set 
off” was relied on as relieving the demand from the influ- 
ence of the statute, and as nothing was said of a notice, 
which if furnished in.due time, would have had that ef- 
fect, it must be intended, that none was produced at the 
trial. 

This view is conclusive to show, that under the pleadings 
and proof, the rulings of the county court was correct—its 
judgment is therefore affirmed. 








MONTGOMERY AND W. P. R. R. Co. v. WALTON. 


1. When a chartered company, authorized to condemn land for the purpose 
of a rail road, has pursued the course prescribed by the statute to obtain 
the right of way, the right of the company is perfect to the road, though 
the proprietor of the land obstinately refuses to accept the money awarded 
by the jury. 

2. The company having the right to proceed, and construct, and use the 
road, threats of personal violence to the agents of the company, if they 
attempt the construction of the road, will not give chancery jurisdiction to 
interfere by injunction, to restrain the former proprietor of the land, from 
obstructing by violence, the construction and use of the road. 


Error to the Court of Chancery for Macon. Hon. D. G. 
Ligon, Chancellor. 


we 











208 ALABAMA. . 

~~ Montgomery and W.P.R.R.Co.v.Walton. = = =———™ 
~ Bur filed by the plaintiffs in error, for an injunction. The 
bill charges, that the company had performed all the acts 
made necessary by their charter, to procure the right of way 
over a strip of land belonging to the defendant, and that they 
have been prevented from going on with their work, by the 
threats of the defendant, that he would kill, or injure their 
agents, if they attempted to work on the land set apart for 
+ the use of the road. The injunction was granted by a cir- 
cuit judge. The chancellor dismissed the bill, considering 
that a court of law could afford ample protection. 


R. Doveuerry, for plaintiff in error, conceded, that the in- 
junction should not have been granted, but insisted that the 
bill should have been retained, to secure the company in their 
right and perfect their title. 


McLester, contra. 


DARGAN, J.—The allegations of the bill show that the 
complainants have obtained the right of way over the land of 
the defendant, and have pursued the course prescribed by the 
statute, to obtain title to the strip of land on which the road 
runs ; and although the defendant obstinately refuses to ac- 
cept the sum of money awarded by the jury, yet as the com- 
plainants have deposited it in the office of the county court 
of Macon, in which the lands are situated, the right of the 
company is as perfect to the road, as if he had accepted the 
money. 

The company, then, have the right to go on and construct, 
and use the road, and the allegations in the bill, that the de- 
fendant threatens to obstruct them in the use and construc- 
tion of the road, and threatens personal violence to the agents 
of the company, if they attempt to erect the road, cannot 
give this court jurisdiction. 

The rule is too well established to admit of controversy, 
that equity cannot interpose by way of injunction, to restrain 
the commission of a personal trespass, although it may be 
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threatened. See 3 Daniel’s Ch. Pr. 1834. Nor can an in- 
junction be granted to restrain the publication of a libel. 
See 8 Paige’s Rep. 24. Nor can a case be found, where the 
chancellor has interposed by injunction, to restrain the com- 
mission of a crime, threatened by one to be perpetrated on 
another. The courts of law have complete jurisdiction to 
punish the commission of crimes, and can interpose to pre- 
vent their commission by imprisoning "the offender, or bind- 
ing him to keep the peace. But equity has no jurisdiction 
over such matters, at least a court of eqnity cannot entertain 
a bill on this ground alone. If the bill had shown any doubt 
in the title of the company, arising from the wrongful act of 
the defendant, after the company had done all they could do 
under the statute to give them the right of way, perhaps the 
bill might have been sustained to remove the doubt, or per- 
fect their title. But under the allegations of the bill, the ti- 
tle of the complainants is perfect, and the only ground of 
equity being to restrain the defendant from doing personal 
violence to the agents of the company, in constructing and 
using the road, and obstructing illegally the company ‘in the 
prosecution of their work, the chancellor properly dis- 
missed the bill, and his decree is affirmed. 











Cuutton, J., not sitting. 


‘ 





TERRELL v.. KIRKSEY. 


1, Upon the sale of a large tract of land, consisting of a number of parcels of 
land, as surveyed by the government, at a gross price, and not by the 
acre, the vendor is not responsible for a deficiency of quantity, unless he 
is guilty of a fraudulent concealment of the true quantity. 


27 
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Error to the Court of Chancery sitting at Linden. Before 
the Hon. A. Crenshaw. 








Tue bill was filed by the plaintiff in error, and charges, 
that he purchased a tract of land of the defendant, at the 
price of $20 per acre, which is described by its designation 
at the land office. That the defendant represented that the 
tract contained six hifndred acres, and relying on his repre- 
sentations, and having no other information on the subject, 
he purchased the land and executed his notes for $12,000, 
payable in three annual instalments, all of which he has paid 
except about the sum of $600. ‘The bill further alledges, 
that the said tract contained but 564 5-100 acres, as ascer- 
tained by the United States government, and private surveys, 
and that the defendant knew of this deficiency in the quan- 
tity of the land, at the time of the sale, and did not disclose 
it, nor did he exhibit the certificates in his possession, show- 
ing the deficiency, or in any manner induce complainant to 
believe, that the several sub-divisions, contained less than the 
usual number of acres, according to the governmental survey. 
The prayer of the bill is for a recovery of the excess, paid 
over and above the true quantity of the land, and for an in- 
junction. . 

The defendant denied that the sale was made by the acre, 
but at the gross price of $12,000. He denies that he repre- 
sented it as>containing 600 acres. He admits that he had 
understood that the land in that neighborhood fell short of 
the requisition of the law, and did not contain 640 acres to 
the section, and he therefore believed that the tract contained 
less than 600 acres; but had not in his possession the certifi- 
cates of the register or the letters patent, showing the true 
quantity. He denies that he represented the tract to contain 
600 acres, but on the contrary, that he informed him the sec- 
tions did not hold out, and that the tract contained less than 
600 acres. He deniesall fraud, and insists it wasa fair sale 
of the land at a gross price, and not a sale by the acre. 

Much testimony was taken, for which, so far as it is im- 
portant, see the opinion of the court. 
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~The chancellor dismissed the bill, which is the matter now 
assigned as error. 


J. W. Henuey and W. M. Brooks, for plaintiff in error, 
contended, that if it did not appear that it was in express 
terms a sale by the acre, still it will not amount to a contract 
at hazard, unless the evidence clearly, and unequivocally es- 
tablishes it. Blessing v. Beattie, 1 Rob. Va. 301; Quesnal 
v. Woodlief, 6 Call, 218; Jolliff v. Hite, 1 Id. 301; Hundley 
v. Lyons, 5 Mum. 342; Keytons v. Bradford, 5 Leigh, 48. 

They also cited Hill v. Buckley, 17 Ves. 394; Glover v. 
Smith, 1 Dess. 438; Duval v. Ross, 2 Mum. 290; Bruin v. 
Erskine, 5 Leigh, 59; Moore v. Clay, 7 Ala. 750; Barnett 
v. Staunton & Pollard, 2 Id. 182; Cullum v. Br. Bank at M. 
4 Id. 21; Van Arsdale v. Howard, 5 Id. 601; 1 Story’s Eq. 
166, § 154, 155. 


Mannie, contra, contended, that it was nota sale by the 
acre, but for a gross price, and that there wasno fraud. He 
cited Powell v. Clark, 5 Mass. 355; Foley v. McKeown, 4 
Leigh, 627; Dayne v. King, 1 Yeates, 322; Mann v. Forbes, 
2 Johns. Rep. 40. 


COLLIER, C. J.—Fraud, it is said, is not to be presumed, 
but must be established by proof. Not, however, by mere 
circumstances of suspicion leading to certain results, but if 
not by positive and express proof, at least by circumstances 
affording strong presumptions. If one person makes a repre- 
sentation to another who is going to deal in a matter of in- 
terest, upon the faith of that representation, he shall make 
it good, if he knew it to be false. But to induce the interfer- 
ence of equity in such a case, it is not enough to establish 
the fact of misrepresentation ; it must also be shown to be in 
a matter important to the interests of the other party, and 
that it actually did mislead him. For if such was not the 
character of the misrepresentation, no prejudicial conse- 
quences resulted from it. A misrepresentation may be as 
well by deed or acts as by words, by artifices to deceive, as 
well as by positive assertions. 'The affirmation of a false- 
hood, without any precise knowledge on the subject, is 
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equally in morals and law, as unjustifiable as the assertion of 
what is known to be positively false. So, if a party inno- 
cently misrepresents a fact by mistake, the same conse- 
quences follow ; for it operates as a surprise and imposition 
on the other party. But a misrepresentation in a matter of 
opinion and fact, equally open to the inquiries and observa- 
tion of both parties, and in regard to which neither can be 
presumed to trust the other, unless it be a mere contrivance 
of fraud, in cases of peculiar relationship or confidence; or 
where the other party has justly reposed upon it, and’ has 
been misled, furnishes no ground for the interference of equi- 
ty. But fraud is not only deduced from suggestio falsi, but 
is inferrable from suppressio veri. 'T’o constitute the latter, 
there must be a suppression of facts which one party is under 
a legal or equitable obligation to communicate, and in respect 
to which he cannot be innocently silent; because the other 
has a right not merely im foro conscientia, but juris et de 
jure, to know. In general, the full and free consent of a 
party must be given in order to make a contract binding upon 
him; hence it is said, if consent be obtained by meditated 
imposition, circumvention, surprise, or undue influence, it is 
to be treated as a delusion, and not as a deliberate and free 
act of the mind. See 1 Story’s Eq. 199 to 227; Juzan et al. 
v. Toulman, 9 Ala. Rep. 662; Chit. on Con. 223, 3d Am. 
ed.; Laidlaw v. Organ, 2 Wheat. Rep. 195. This view of 
the law, in respect to a fraudulent representation or suppres- 
sion of material facts, and the consequences resulting from 
it, is in perfect harmony with the citations made at the bar 
from our own decisions, when these are considered in refer- 
ence to the facts of the cases. Perhaps in some one or more 
of them, detached sentences may be found, which assert the 
obligation of the vendor to make a more full and frank dis- 
closure of every matter that can influence the determination 
of the vendee ; but if this be so, a limitation will be found in 
what precedes or follows, or the subject to which the remark 
was applied. We will hereafter consider whether the evi- 
dence adduced at the hearing, shows that fraud is imputable 
to the defendant, according to the principles we have stated, 

.and in the meantime proceed to the examination of the law 
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where there is a deficiency in the quantity of land sold, irre- 
spective of the question of fraud. 

In Dozier v. Duffee, 1 Ala. Rep. N. S. 320, a sale was 
made of several contiguous tracts of land, and adding in a 
bond for title, after the description of each tract, so many 
acres, ‘‘more or less,’”’ but without stating at the close of the 
description, the aggregate number of acres: Held, that there 
was no stipulation on the part of the vendor of the number 
of acres sold, and there being no evidence of fraud, there 
could be no reduction in the purchase money for a deficiency 
in quantity. See Minge v. Smith, 1 Ala. Rep. N.S. 415, 
and citations in opinion. So, where lands are sold by the 
quarter section, according to the survey under the authority 
of the federal government, at so much per acre, and bonds 
are given for the payment of the purchase money, the pur- 
chaser cannot claim a deduction for a deficiency in the quan- 
tity of the land—there being no fraudulent concealment or 
misrepresentation on the part of the vendor. Perkins’s ex’rs 
et al. v. Winter’s adm’x, heirs, et al. 7 Ala. Rep. 854; Cap- 
shaw et al. v. Fennell, 12 Ala. Rep. 780. 

In a contract for the sale of land as containing a specific 
number of acres, the party prejudiced is entitled to compen- 
sation for a deficiency or excess in quantity, beyond what 
may be reasonably imputed to small errors from variations of 
instruments or otherwise; and is not precluded in equity 
from inquiring into what was the real contract by the words 
‘more or less,” inserted in the deed of conveyance. But 
where the contract, as understood by the parties, is to sell a 
tract of land as it may contain “more or less,” the purchaser 
takes it at the risk of gain or loss, by deficiency or excess in 
the quantity supposed ; and neither can coerce the other to 
make compensation. Jolliffe v. Hite, 1 Call’s Rep. 301. In 
Anthony v. Oldacre, 4 Call’s Rep. 489, the vendor sold a 
tract of land “whereon he formerly lived, supposed to con- 
tain 300 acres, more or less, as he bought it,’’ but which he 
had previously surveyed and found to be deficient in quan- 
tity: Held, that the purchaser was entitled to a deduction, 
altHough he had paid part of the purchase money after he had 
discovered the deficiency, and gave a new bond for the bal- 
ance, declaring he would endeavor to obtain compensation 
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for the loss. This, however, was the case of a representation 
knowingly false, and consequently a frand on the vendee. 

Where a vendor advertised a tract of land for sale, as con- 
taining about 800 acres, and the vendee purchased at £4 per 
acre, expecting it would contain full that quantity, (the ven- 
dor having asserted his belief thereof,) and thus induced the 
vendee to accept a deed for the same, as containing 800 
acres, more or less. It appeared that the tract contained lit- 
tle more than 608 acres, so that both parties were mistaken 
in the quantity; and chancery afforded the relief to the ven- 
dee. Quesnell v. Woodlief, 6 Call’s Rep. 218. But although 
the purchaser of a tract of land promises to pay a certain sum 
by the acre, yet if he also agree to take it by the patent, or 
survey previously made, (in the absence of fraud on the part 
of the vendor,) he must be understood to risk the quantity; 
and therefore is not entitled to any compensation for defi- 
ciency. Fleet v. Hawkins, 6 Munf. Rep. 188. So, the con- 
veyance of a particular tract of land without specifying quan- 
tity, does not bind the vendor to warrant a particular number 
of acres, if he has not falsely represented or concealed facts 
within his own knowledge ; although both parties may have 
expected (judging from documents and other evidence) that 
the number of acres was greater than was indicated bya 
subsequent survey. Tucker v. Cocke, 2 Rand. Rep. 51. 
And where a sale is made by the tract, or the quantity is stated 
merely by way of description, chancery will not afford relief 
in the absence of fraud, upon the ground that there was a 
mistake in the number of acres. Harrison v. T'albot, 2 Da- 
na’s Rep. 261; Foley v. McKeown, 4 Leigh’s Rep. 627. 
Whether a sale be by the aere, or in gross, isa question of 
intention to be collected from the circumstances of the trans- 
action. Keytons v. Brawford, 5 Leigh’s Rep. 39. 

In Stebbins v. Eddy, 4 Mason’s C. C. Rep. 414, a sale 
was made of a farm upon a contract at a definite sum per 
acre, to be ascertained by measurement: afterwards the par- 
ties agreed to waive a survey, and the purchaser took the 
farm at the gross sum of $2,500, supposing it to contain fifty 
acres, on the representation of the seller; and in the deed of 
conveyance, the land was said to be forty-seven and an half 
acres, “more or less:” Held, that as the vendor was not 
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guilty of any fraud, but only expressed his belief bona fide, 
the purchaser was not entitled to any relief in equity, al- 
though the quantity appeared to be but forty and an half 
acres, upon subsequent measurement—the local boundaries 
of the farm being known to both parties. So, where a sale 
is made at an agreed price per acre, or even at a gross sum, 
upon a positive representation of quantity by the vendor, 
equity will relieve the party injured by the mistake. But in 
the absence of fraud the law is otherwise, if the statement of 
quaatity be a mere matter of description, and not of the es- 
sence of the contract; as where the contract contains the 
words so many acres, ‘‘ more or less,” or ‘“‘ containing by esti- 
mation,” §c.; for in such case, the purchaser takes the risk 
of the quantity. See also Cowger v. Gordon et al. 4 Blackf. 
Rep. 110, 231; Doyle et al. v. Knapp, adm’r, 3 Scam. Rep. 
338; Duvals v. Ross, 2 Munf. Rep. 290; Weaver v. Carter, 
10 Leigh’s Rep. 37; Blessing’s adm’rs v. Beattie, 1 Rob. 
Rep. 287; Crawford et al. v. McDaniel, 1 Rob. Rep. 448; 
Neal v.,Logan, 1 Grat. Rep. 14; Mann v. Pearson, 2 Johns. 
Rep. 27, 40; Butterfield v. Cooper, 6 Cow. Rep. 481; Vee- 
der v. Fonda, 3 Paige’s Rep. 94; King v. Hamilton, 1 Pet. 
Rep. 311. 

The answer is a direct denial of the allegations of the bill 
—declares that the defendant was ignorant of the extent of 
the deficiency in the lands he had sold the plaintiff, or of the 
several tracts which compose them— insists that he informed 
the plaintiff, the subdivisions did not contain the usual quan- 
tity—denies all misrepresentation or suppression of facts, or 
fraud in any other form. Under this state of the pleading, 

‘it is incumbent. on the plaintiff to make out his case by 
proof. 

We think the evidence altogether fails to show, that the 
defendant stipulated to sell six hundred, or any other specific 
number of acres, or that he was advised how much the half 
quarter sections fell short of the statute quantity. ‘True, 
the plaintiff stated to the defendant, before he began to ex- 
amine his lands, that he would not give for them above $20 
per acre, and would not look at them unless the defendant 
would sell at that price. This may serve to show that the 
plaintiff's maximum limit, at the time he entered upon the 
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negotiation ; but it cannot be assumed that the defendant as- 
sented to it. ‘The defendant had stated his price to be $25 
the acre, to which plaintiff answered that he would not give 
more than $20, and after much hesitation, defendant replied, 
“well, we will (or can) go and look at it any how.” This 
reply, we think, cannot be regarded as the defendant’s assent 
to the sum named, but rather indicating a desire that the 
plaintiff should examine the land, and if it pleased him, then 
adjust the price—hoping perhaps, that it would prove more 
desirable than the plaintiff supposed. 

Previous to the sale to the plaintiff, the defendant said, his 
price for the land was $20 per acre, but also said, he must 
have twelve thousand dollars for the tract, although it might 
fall short in quantity. When the draftsman of the agreement 
inquired of the parties whether he should insert the number 
of acres, the defendant answered in the negative—saying 
he should state $12,000 as the aggregate amount of purchase 
money, to which the plaintiff made no objection. Upon the 
defendant informing the plaintiff that the lands fell short in 
quantity, he remarked that a few acres would make no dif- 
ference, without making any inquiry in respect to the defi- 
ficiency. 

It cannot be inferred that the defendant intended to sell 
his land at an agreed price per acre, but rather for an aggre- 
gate sum, without reference to quantity. This is indicated 
by his declarations previous to the sale, and what he said in 
answer to the inquiry of the draftsman of the contract. Nor 
is this conclusion weakened by what the defendant said sub- 
sequent to the sale, as to the price at which he had sold. 
True, one witness states, that the defendant informed him 
he was to receive $20 per acre, while others testify, he not 
only sold for $20, by the acre, but added, he informed the 
plaintiff the land was deficient in quanty, who replied, a few 
acres would make no difference, he would take it at $12,000, 
and for this sum the sale was made. This testimony so far 
from overbalancing the answer, tends rather to sustain it, 
except as to the evidence of the single witness, which can- 
not outweigh the defendant’s denial. 

Conceding that it was the duty of the defendant to have 
given to the plaintiff all the information he possessed in re- 
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spect to the quantity of the land, and it does not appear that 
he withheld any thing. ‘True, one witness testifies that the 
defendant was present when a survey was made, in 1833, 
but the individual at whose instance the survey was made, 
proves the reverse, and other persons whose depositions are 
in the record, do not testify to his presence, though they 
speak of others who were there. ‘This testimony, instead of 
showing that the defendant acquired a knowledge of the 
quantity, at the time referred to, are 8. inclines to estab- 
lish the negative. 

In respect to the generality of the knowledge of the defi- 
ciency in the neighborhood, the proof of it was objected to 
by the defendant, and we incline to think was incompetent, 
as a predicate from which to infer that the defendant had 
such information, and could, had he thought proper, have 
informed the plaintiff how much each half quarter section 
was short of the usual quantity. But if admissible, it must 
be altogether too weak to override the answer, which con- 
tains,an explicit denial upon this point. Besides, these wit- 
nesses yho testify to common report, are not agreed among 
themselves as to the precise quantity each half quarter was 
‘ generally understood to contain, and thus it appears, that 
although the fact of a deficiency was known, the extent of 
it was unsettled. 

There is then an absence of proof to show either a sug- 
gestio falsi or suppressio veri, on the part of the defendant, 
one or the other of which is essential to constitute fraud in 
the sale. Ifthe plaintiff was not aware how much the land 
fell short of containing the quantity indicated by the subdi- 
‘visions, and supposed it would reduce the aggregate below 
what he was willing to take at $12,000, he should have in- 
quired into the deficiency. Such an inquiry was suggested, 
if not invited by the remark which the defendant made to 
the plaintiff, and it may be questioned, whether the failure to 
prosecute it, does not, in the absence of fraud, preclude all 
relief in equity. ‘ 

The impression of the witness, who was preseut at the 
sale, and who wrote the contract, that both the vendor and 
vendee supposed the lands contained six hiffdred acres, is 
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entitled to but little consideration against the answer, which 
affirms that the defendant had heard and supposed that there 
was a deficiency, and so informed the plaintiff, but was not 
advised of the extent of it. That the plaintiff may have 
thought that he was obtaining that quantity of land, is alto- 
gether probable; but looking at the answer and proofs, such 
an inference is not allowable as against the defendant. The 
defendant (as he said) asked $25 per acre for the land—in- 
formed the plaintiff that it was short, (as he expressed it,)— 
that he must have $12,000 for it—directed the draftsman of 
the contract to state that sum as the price, but to say nothing 
of the number of acres. By the term “short,” it must be 
understood that the several tracts purchased contained less 
than six hundred acres, and not merely less than the govern- 
ment surveys usually indicated. How much less, (if any,) 
the defendant declares that he is wholly uninformed. Upon 
the ground then of mutual mistake, the plaintiff is not enti- 
tled to relief; for whatever the defendant may have suppos- 
ed in respect to the deficiency, we have seen that he is not 
chargeable with fraud, and the facts establish, that he stipu- 
lated with the plaintiff for a sale at $12,000, without refer- 
ence to quantity. We have thus considered all the questions 
which seemed to us to be suggested upon the record. Our 
conclusion is, that the decree of the chancellor is conformable 
to law, and it is therefore affirmed. 











CHAPMAN AND WIFE v. HUGHES, er a. 


1. A bill of sale absolute on its face, may be shown by parol evidence to be 
a mortgage, or upon atrust. But when the answer denies that it was a 
mortgage, or executed upon a trust, and insists upon it as an absolute 
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sale, the answer will prevail, unless overturned by clear and convincing 
proof. 


Writ of Error to the Chancery Court of Shelby. Before 
the Hon. W. W. Mason. 


Tue plaintiffs in error file their bill, alle@lging that John 
Edis Hughes, departed this life intestate, and that Simon 
Chapman took out letters of administration on his estate, 
which were granted by the orphans’ court of Shelby. That 
the estate was reported insolvent, but the administrator has 
paid all the debts, and having come to a final settlement he 
was discharged from the administration, 

That John Edis Hughes being a young man, and desirous 
of travelling, executed to the defendant, Abner A. Hughes, a 
bill of sale for seven slaves, which was absolute on its face, 
but which was intended as a mortgage, for the purpose of 
paying the defendant a small sum of money, about $100. 
That during the life of John Edis Hughes, the defendant of- 
ten acknowledged that he held the slaves in trust for the de- 
ceased, but that since his death, he sets up an absolute right 
to them. That said John Edis died, leaving no widow or 
children him surviving, and complainant’s wife is a sister, 
and distributee of said deceased. ‘The other distributees de- 
clining to join in the bill, they are made defendants—some 
of whom answer, admitting the allegations ; others do not 
answer. 

Abner J. Hughes, against whom relief is sought, answers 
the bill, and denies that he received the slaves in trust for 
John Edis Hughes, and denies that the bill of sale was in- 
tended as a mortgage to secure any sum of money; but 
states that he purchased them, on a bona fide consideration, 
as shown in the bill of sale. He demurs to the bill, and as- 
signs as causes of demurrer, that the complainant had a full 
right, as administrator, to recover said slavesat law. 2. That 
the complainant is precluded from the aid of a court of chan- 
cery, from his laches, in not suing whilst he was adminis- 
trator. 
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The relief sought was, that the defendant, Abner J. Hughes, 
be decreed to account for the hire and services of the slaves, 
and that the distributive share of. those services, and the 
slaves, be allotted to complainant, in right of his wife. The 
testimony is given in the opinion of the court. 

The chancellor dismissed the bill on the final hearing, and 


to revise this decree this writ of error is brought. 





Morris, for plaintiff in error, cited Thorington v. Carson, 
1 Porter, 257; Eiland v. Radford, 7 Ala. 726; Hudson v. 
Isbell, 5 S. & P. 67; May v. May, 2 Porter, 414; Patterson 
v. Ware, 10 Ala. 449. 


Woopwarp, contra. 


DARGAN, J.—It is a well settled rule of law, that a con- 
veyance of property, whether real or personal, absolute on 
its face, may be shown to be a mortgage. See 5 Paige, 9; 
6 Johns. Ch. 416; 2 J. J. Marsh. 471; English v. Lane, 1 
Porter’s Rep. 328. 

If an absolute conveyance is executed, upon the promise 
of the grantee to hold the property upon trusts, or conditions 
‘which are not reduced to writing, they may be established 
by parol proof, if the grantee afterwards assert an absolute 
estate for his own use. See Kenedy’s Ex’rs v. The Heirs 
of Kenedy, 2 Ala. Rep. 589; 6 Paige, 355. 

The ground on which equity will permit parol proof, to 
show the conveyance to be a mortgage, or that it was exe- 
cuted upon trusts, which the grantee denies, is, that it would 
bea fraud to permit the grantee to hold the property discharg- 
ed of the trusts and conditions, which were originally attach- 
ed to the conveyance, and which he promised to perform. 
_ See 1 Paige, 147; Kenedy’s Heirs v. Kenedy’s Ex’rs, 2 
Ala. 588, 589; 1 Dall. Rep. 424. 

Although the rule of law is settled, that parol evidence 
cannot be received to vary the terms of a written contract, 
yet no written evidence will preclude a court of equity from 
inquiring into, and granting relief against a fraud; and if 
one receive a deed absolute on its face, but upon certain pa- 
rol conditions or trusts, which he agreed to fulfill, and he 
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afterwards corruptly deny the terms, on which he received 
it, and assert an absolute title to himself, it would be certain- « 
ly difficult to maintain, that such conduct would not amount 
to a fraud—hence the courts do not deny the truth of the gene- 
ral rule, that parol proof cannot be received to vary the terms of 
a written contract, when they permit parol proof to show this 
fraud on the part of the grantee. But this parol proof should 
clearly show the fraud. That is, that the deed was intend- 
ed, and accepted by the grantee as a mortgage, or upon trusts 
which he promised to execute, and perform; and if neither 
the onegor the other is shown, to the satisfaction of the chan- 
cellor, the bill must be dismissed, for no relief could be grant- 
ed. Hence it is necessary to ascertain, whether the parol 
proof in this case, establishes the one or the other. That is, 
does it show that the bill of sale executed by John Edis 
Hughes, was intended as a mortgage, or that it was executed 
and accepted upon any trust. The bill of sale is absolute 
on its face, and the answer denies that it was intended as a 
mortgage, or that it was executed upon any trust; but that 
it was an absolute, and bona fidecontract. The only mate- 
rial evidence offered by the complainant, is the testimony of 
Sarah Hughes, who says that Abner Hughes told her, that 
he could not dispose of the negroes, as they belonged to John 
Edis Hughes, and that it was a sham trade. 

Mary Poindexter says, she heard Abner Hughes say, he 
was to have the woman and children for their victuals and 
clothes, and had hired the two boys, and was to return them 
in two years. Mary Harper saw Abner Hughes hand John 
Edis Hughes some papers, when the bill of sale was execut- 
ed, which John Edis Hughes tore up—she saw nothing more. 

Webb Kidd, examined on the part of the defendant, says, 
that John Edis Hughes told him, before the trade, that he 
was anxious to sell the negroes to his brother, Abner J. 
Hughes, but that Abner was unwilling to go into the trade, 
and requested witness to urge Abner to buy them ; which he 
‘ accordingly did. The reasonJohn Edis assigned for wish- 
ing to sell them was, that they were of no service to him, 
and would be to his brother. 

Rebecca Harper was re-examined on the part of the res- 
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pondent, who states, that John Edis Hughes told her, he was 
about selling the negroes to Abner Hughes, and requested 
her to remain in the room until the writings were drawn. 
She remained, and saw Abner Hughes give John Edis a 
note, and John E. Hughes then remarked, you must pay the 
note tothe estate of Robertson, which Abner Hughes con- 
sented todo. The note due to the estate of Robertson was 
given for one of the slaves, and was about $900. There is no 
other testimony that can be considered as entitled to any 
weight whatever, and we do not think it sufficient to estab- 
lish either a mortgage or a trust. Indeed, there is no proof 
whatever, that John Edis Hughes, owed Abner Hughes any 
thing ; and as there is no debt established, the transaction 
cannot be a mortgage, for a debt is the very essence of a 
mortgage, and the terms of the trade, the two brothers seem- 
ed disposed to keep to themselves; and although John Edis 
Hughes lived some eighteen months after it was made, he 
never claimed the slaves, nor asserted any interest or right 
tothem. The testimony of Kidd shows, that John Edis 
was anxious to make the trade. Rebecca Harper was pre- 
sent when the bill of sale was signed, saw a note pass, and 
heard John Edis Hughes say, that Abner was to pay a debt 
due the estate of Robertson, but heard no declaration of any 
trust. 

Under this proof, we fully agree with the chancellor, that it 
is too uncertain and unsatisfactory, to establish a trust, in 
opposition to the answer of the defendant, and the bill of 
sale which is absolute on its face. 

Let the decree be affirmed. 








Cuitton, J., not sitting. 
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ADAMS AND KNAPP v. HORSEFIELD. 


1. When acause is reversed and remanded, the inferior court cannot re-ex- 
amine an assignment of errors, on which it had previously passed, and 
which had been reviewed, and adjudged insufficient by the supreme court. 

2. The determination of the supreme court, on errors assigned, is the law of 
the case, binding alike on the supreme, and inferior court. 

3. It is incumbent on a party, when he assigns errors, to see that the record 
is in the condition in which he is entitled to have it; if he proceeds upon 
an imperfect transcript, and the judgment of the court is against him, he 
cahnot, as a matter of right, claim a certiorari to the inferior tribunal. 

4, If the circuit court, on a cause being remanded, refuse to permit addi- 
tional errors to be assigned, such a refusal being discretionary, cannot be 
assigned for error in this court, and if no such motion is made, there is 
no cause shewn for issuing a manda mus to the inferior court. 


Writ of Error to the Circuit Court of Mobile. Before the 
Hon. John Bragg. 


The nature of the case sufficiently appears from the opin- 
ion of the court. 


J. F. Apams, for the plaintiff in error. 

The charges of the justice assumed, hypothetically, the 
existence of the following facts, which the testimony shows 
did not exist. That such charges are erroneous, vide Chir. 
v. Rei. 2 Pet. 625; 4 Porter, 523-4. 

1. That Housefield was in peaceable possession. His en- 
try being wrongful, gave him no possession longer than he 
remained, and then only a pedis possessio. Norton v. Saun- 
ders, 7 J. J. M.12; Ball v. Lively, 21b. 181, 185; Kerche- 
vall v. Ambler, 7 Ib. 626; 9 Dana, 320; 2 J. Cases, 353; 7 
Wend. 401. / 

2. That force was used by the defendants, who turned out 
the complainant. 1. This supposition was false; he was 
not turned out at all. Because he was not in possession 
himself, or by any tenants of his. Because the tenants were 
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not turned out, admitting them to be his. And, because we 
were not guilty of turning him out, although we had turned 
his tenants out. Eviction of tenants is not an eviction of the 
landlord. 9 Ala. 507; 7 Mon. 18: 5 Dana, 125; 2 Yeates, 
229; 3 Pick. 31. 

2. It was false as no force wasused. The doctrine.in re- 
gard to the kind, and degree of force, is ascertained from the 
statutes, and the decisions in relation to them in England, 
and those States which have adopted them here. 5R. II, is 
the basis of all these statutes. It prohibits entries made 
‘with a strong hand, and a multitude of people,” and allows 
only such as are made “in an easy and peaceable manner.” 
This is the only definition of force in the several English 
statutes. 8 H. VI, provides forthe restitution of the party 
ousted. The statutes of Alabama and New Jersey embody 
the constructions of the English statutes. Vide 1 Russ. on 
Cr. 287-8. 

Was our entry forcible, in the sense of the statutes? There 
is a distinction as to force, foimded on the complainant’s 
mode of entry and possession, as follows: 

1. If the complainant is a mere intruder, the party having 
the right, may regain possession without process, by strata- 
gem or necessary force ; and is not subjected to a civil ac- 
tion ; but may be indicted if he breaks the peace. 1 Chit. 
Gen. Pr. 646; [b. 375; 2 Ib. 231-2; Hawk. 64, $ 32; 3 
Bl. 4, 5. 

The statute of Alabama and New Jersey is an embodiment 
of the English constructions. Hawk. and Russ., u¢ supra. 
The case wants the ingredients of force. There was no vio- 
lence or threats. The last charge of the justice, as to the 
force, viz: that the statute must govern, does not take away 
the errors of his constructions in the other charges. 

The New Jersey statute is precisely the same as that of 
Alabama. 7 Halstead, 202,or186. In Alabama there have 
been two decisions on the subject of force. The first con- 
forms to the foregoing cases, (8 Por. 59;) the second seems 
to depart from them slighly, not materially. 9 Ala. 508. 

This case is revisable on error—7 Porter, 55—refusing to 
grant a mandamus. Perryman’s case, 6 Porter, 99—the 
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circuit court, as the court here, refused to strike a paper like 
that of Burnes’s from the file—reversed. 

But the plaintiffs in error move, (in the alternative, ) for a 


mandamus as to the circuit court, to complete the record. 














J. A. Campse tt, for the defendant in error. 

The judgment of the justice was favorable to Horsefield. 
Adams and Knapp obtained a certiorari to the circuit court, 
and undertook to perfect the record. The court below, upon 
hearing the case there, refused _the same process to Adams and 
Knapp to complete the record. The cause was then heard 
in the circuit court, and reversed. 

Upon that judgment Horsefield took a writ of error to the 
supreme court, and this court, after a full hearing, reversed 
the judgment of the court below, and affirmed the judgment 
of the justice. The decision of this court will be found in 
10 Ala. 9. 

After this affirmance, Adams and Knapp went down to 
the circuit court, and moved again to perfect the record, in 
the manner they had previously contended for, and upon be- 
ing refused, they sue out this writ of error. 

When the cause was here before, Judge Goldthwaite de- 
livered the fullest opinion, on the supposition that the record 
had been amended by consent. This opinion sustained the 
judgment of the magistrate. The court will perceive that 
the plaintiffs in this court were bound to perfect their record 
in the court below, before the case was ever heard in that 
court. They cannot go to trial on an imperfect record, and 
then, when the judgment is reversed, ask to supply a new one. 
“The judgment of this court annulled the judgment below, 
and the circuit court had no power over the case, except to 
send it to the magistrate for further proceedings. 

The denial of the motions of the court below, was in the 
discharge of a plain and manifest duty, of obedience to the 
mandates of the supreme court. 


COLLIER, C. J.—This was a proceeding under the sta- 
tute for a forcible entry and detainer, at the suit of the plain- 
tiffs in error. On the trial before the justice of the peace, 

29 
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there was a verdict and judgment for the defendant, which 
was removed by certiorari to the circuit court, and there re- 
versed. 'The defendant then prosecuted a writ of error to 
this court, and in June, 1846, the judgment of the circuit 
court was reversed, and the cause remanded, with instrue- 
tions to proceed according to the opinion then pronounced. 
10 Ala. 9. Upon the case being sent back, the defendants 
moved the circuit court that a certiorari issue to the succes- 
sor of the justice before whom the proceedings were institut- 
ed, “to amend the record by sending up the testimony taken 
at the trial by the said Barnes, (the justice who tried the 
case,) relating to the matter of his charges to the jury, or 
show cause to the contrary.”” This motion was denied. 
Thereupon the defendants moved the court to receive as an 
amendment to the record, a transcript from the docket of 
Barnes, certified by his successor, which was in like manner 
refused. The defendants further moved, that a paper exhib- 
ited by them, purporting to contain the record made by 
Barnes, of the trial and testimony therein, certified by his 
successor, be received as an amendment tothe record. This 
motion was also denied. Whereupon the judgment of the 
justice of the peace was affirmed, on the errors which had 
been assigned previous to the suing out of the first writ of 
error. 

It is now assigned for error, that the judgment of the jus- 
tice of the peace should have been reversed, and that the sev- 
eral motions of the defendants should have been allowed. 
If the law shall be ruled against the defendants, upon these 
points, they pray that a mandamus may be awarded to the 
circuit court commanding the judge thereof to allow some 
one, or all of these motions. 

The opinion of this court was given upon the errors as- 
signed, and was an ample warrant for the judgment of af- 
firmance by the circuit court. It became the law of the case, 
and furnished a guide to all ulterior proceedings, so that it is 
not now allowable to look behind it, and again review ques- 
tions which we have passed on and adjudicated. This 
rule has been so often recognized, not oniy here, but 
in all appellate tribunals, that it is needless to cite au- 
thority to support it. We may however add, that we 
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have carefully read the opinion referred to, and cannot dis- 
cover that it is at fault in any of the conclusions attained. 
True, it might have amplified, and more fully illustrated 
some of the legal points presented, but its brevity could not 
excuse us for refusing to recognize it. Further, does it hot 
appear from the statement of the case in the report, that this 
court considered the records which it was proposed to attach 
to the transcript, as already a part of it, by consent or other- 
wise, and was not the case decided upon this hypothesis? 

In remanding the cause to the circuit court, this court did 
not intend that that court should again consider the er- 
rors assigned. We incline to think that upon the cause 
being sent back, the circuit court had no other duty to per- 
form than affirm the judgment of the justice, and award a 
procedendo. But however this may be, we consider it per- 
fectly certain, that that court could not re-examine the as- 
signment of errors on which it had previously passed; for 
these had been reviewed by this court, and adjudged insuffi- 
cient to authorize a judgment of reversal. 

Without stopping to consider whether the refusal to award 
a certiorari, or to grant a motion to perfect a record, is re- 
visable on error, under any circumstances, we are satisfied, 
that in the posture of the present case, the defendants have 
not been prejudiced by the denial of their motions. No mat- 
ter what facts were disclosed by the records, they sought to 
have attached to the transcript, we have seen that the result 
of the cause would not have been varied. 

It is incumbent upon a party, before he assigns errors, to 
see that the record is in the condition in which he is entitled 
to have it; if he proceeds upon an imperfect transcript, and 
the judgment of the court is against him, he cannot then, as 
a matter of right, claim a cerdiorari to the inferior tribunal. 


In the case before us, we have seen that a change in the re- 
cord would have availed nothing, as the supposed errors 
which the circuit court were called on to consider, had been 
definitely examined and decided on, here. 

Conceding it was competent for the circuit court to have 
allowed other errors to be assigned upon the cause being re- 
manded, yet if that court possessed such a power, its exer- 
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cise was discretionary, and the refusal to accord ‘the permis- 
sion would not be a ground of error. But in the present 
case, the plaintiff in error did not assign additional errors, or 
ask the leave of the court for that purpose. In no view then can 
the denial of the several motions of the plaintiff in error, be 
regarded as fatal to the judgment of the circuit court. The 
wit of error then, brings upthe case in the same plight as 
when it was previously before us. It is not allowable to sue 
out a second writ of error, to revise the same questions as 
were presented on a former, but its operation must be restrict- 
ed to matters subsequently arising, or which have passed in 
rem judicatum. 4 Har. § J. Rep. 440, 497; 9 Gill & J. 
Rep. 31; 7 Pick. Rep. 145; 7J.J Marsh. Rep. 330; 2 Id. 
368; 4 Blackf. Rep. 459. The consequence is, that the 
writ of error must be dismissed. 

What we have said. will also serve as an answer to the 
application for a mandamus. If it had been competent for 
the circuit court to have allowed the assignment of other er- 
rors than those passed on, no others were assigned ; those in 
the transcript could not have been aided by the amendments 
proposed. A mandamus then, would be unavailing to affect 
the judgment complained of. The motion is therefore de- 
nied. 


WALKER v. BOARD OF S. B. ENGINEERS. 


1. The captain of a steamboat, who makes, or commences a voyage, without 
a properly licensed engineer on board, is subject to the penalty of $50, 
though the services of the engineer may have been engaged by a different 
person, as owner of the boat. 
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Error to the Circuit Court of Mobile. Before the Hon. J. 
Bragg. 








Te defendants in error sued the plaintiff before a justice 
of the peace, for the sum of $50, for violating the act of 1841, 
by employing an engineer who had not obtained a certificate 
from the company, of his competency and skill as an engi- 
neer, according to the directions of the act, and making a trip 
from Mobile to Montgomery with an engineer who had not 
obtained a certificate. Judgment having been rendered 
against the plaintiff in error, he appealed to the circuit court, 
and on the trial, a bill of exceptions was taken to the ruling 
of the court, which shows that the plaintiffs proved, that the 
defendant Walker, as captain of the steamboat Eureka, made 
a trip from Mobile to Montgomery, the engine of the boat 
being under the entire control of an engineer, who had a cer- 
tificate from the board of directors only asa second engineer, 
no engineer being on board who had a certificate as first en- 
gineer. 

The defendant introduced a witness, who stated that he 
was the agent of the owners of the boat, and as such agent, 
he (the witness) employed the engineer, and put him on 
board the boat; that the defendant did not employ the en- 
gineer, nor had he any control over him. 

The defendant’s counsel requested the court to charge the 
jury— 

1. That if the defendant was not owner, or part owner of 
the boat, at the time the voyage was made, and did not actu- 
ally employ the engineer himself, he is not liable to the pe- 
nalty. 

2. That if the engineer was actually employed by the 
owners, or their agent, then the owners, and not the captain 
of the boat, was liable to the penalty of $50. 

These charges the court refused, and charged, that the 
term employment, was to be referred to the engineer’s being 
engaged at the engine, and not to the contract with him; to 
which the defendant below excepted. 
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Hamitron, for plaintiff in error. 

Locxkwoop, contra. 








DARGAN, J.—The section of the act supposed to be vio- 
lated, is as follows: ‘No engineer shall be employed by any 
captain, or owner of any steamboat, navigating the waters of 
this state, who shall not first have undergone an examination 
before said board, and obtained a certificate, signed by the 
president and secretary of said board, of his competency and 
skill, in the capacity of engineer: and if any person shall 
violate the provisions of this act, he shall forfeit and pay the 
sum of $50, for every voyage that shall be performed with- 
out such certificate first being obtained,” §c. Digest, 137, 
§ 10. 

The object of this act, was to afford to the public the bene- 
fit, or protection, of having a competent engineer to manage 
the engines of steamboats, whilst the boat is running, or 
making a voyage; for no penalty is incurred without making, 
or commencing a voyage. If the boat is lying up in port, 
and has no engineer on board, no forfeiture is incurred. 
The term used in the statute, that “no engineer shall be 
employed,” &c. can only relate to actual employment at the 
engine, and can have no reference to the contract, or agree- 
ment to employ; and whoever is in command of the boat as 
eaptain, incurs the penalty when the law is violated. 10 
Ala. Rep. 52. The law was violated in making the voyage 
without an engineer who had obtained the proper certificate. 
The plaintiff in error was the captain—he therefore incurred 
the penalty. 

The judgment is affirmed. 
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REED v. PERKINS & HOPKINS. 


— 


. The omission of the sheriff to return an ancillary attachment which he had 
levied, until after the judgment was obtained, will not affect the lien of 
the plaintiff in attachment, he not being privy to, or consenting to the act 
of the sheriff. The return when made, relates back to the time of the levy. 


Writ of Error to the Circuit Court of Barbour. Before the 
Hon. Geo. Goldthwaite. 


Tue plaintiff in error recovered a judgment against An- 
thony Stow, for $4,082 27, besides costs, ou which he caused 
a writ of fier? facias to be issued, and placed in the hands of 
the sheriff of Barbour, on the 17th May, 1847. This writ 
was levied on several slaves and other property, real and per- 
sonal. ‘To one of these slaves, the defendants in error inter- 
posed a claim pursuant to the statute, and executed a bond 
with surety for the trial of the right. An issue was made up 
and submitted to the jury, who returned a’verdict for the 
claimants, and judgment was rendered accordingly. 

From a bill of exceptions sealed at the plaintiff’s instance, 
it appears, that the plaintiff, to show the inception of his lien 
was prior to the origin of the claimants’ title, offered in evi- 
dence an ancillary attachment, which was levied on the slave 
in question. It was shown by the claimants that this at- 
tachment was not returned to court, nor filed among the other 
papers in the cause, until about three months after the judg- 
ment on which the fi. fa. issued, was rendered, when it was 
handed by the plaintifi’s attorney to the clerk of the court, 
and by the latter filed. ‘The claimants adduced a mortgage 
executed about the time the judgment was rendered, but be- 
fore the execution issued. An attorney of the claimants, 
who was authorized to secure their debt, was informed of 
the attachment and levy when the mortgage was executed ; 
but was told by the sheriff that he should not returnit. On 














232 | ALABAMA. 

~ Reed v. Perkins & Hopkins. 
motion of the claimants, the court excluded the attachment 
from the jury, and the anus excepted. ‘This is now as- 
signed ag error. 








J. Burorp, for the plaintiff in error. 
J. G. SHorrer, for defendant. 


COLLIER, C. J.—We have repeatedly held that the levy 
of an attachment, followed by a judgment in the cause in 
which it issued, operates a lien in favor of the plaintiff, 
which the defendant cannot defeat by a sale or other transfer 
of the property. ‘The only question presented by the record 
before us, is, whether the failure of the sheriff to return an 
auxiliary attachment which he levied, and a declaration that 
he did not intend to return it, can deprive the plaintiff of the 
benefit of the levy. In Wiswall v. Glidden, 4 Ala. R. 357, 
we held that the neglect of the clerk to docket a proceeding 
undér the statute for the trial of the right of property for se- 
veral terms after the bond and execution were returned, did 
not operate a discontinuance; but the court should allow the 
cause to be docketed. We said, “it was certainly the duty 
of the clerk to have entered it upon his docket, but his ne- 
glect, it is conceived, cannot prejudice either party.” 

In the case at bar, the sheriff should have returned the at- 
tachment according to its mandate, and it was not only com- 
petent, but on motion of either party, would have been the 
duty of the court to direct its return. If it had been lost, it 
might have been substituted by another substantially con- 
forming to it. Here the process was placed in the files, and 
as we must intend, with the appropriate return indorsed on 
it. Its genuineness was not controverted, but is admitted, so 
that no rule upon the sheriff was necessary. 

The fact that a return was not made previous to the rendi- 
tion of the judgment without the connivance or consent of 
the plaintiff, cannot impair his lien; for whenever made, it 
related back, so as to give the plaintiff the same benefit that 
he would have had, if the sheriff had performed his duty 
with promptness. It is not pretended that the declaration of 
the sheriff, that he did not intend to return the attachment, 
had the approbation or sanction of the plaintiff; and cannot 
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therefore affect his right. No objection was made to the at- 
tachment, which is certainly inexcusably brief and informal ; 
yet as it refers to the affidavit, so as to make it a part of the 
process, we incline to think that under the liberal interpreta- 
tion of the attachment law, it may be supported. It follows 


that the judgment must be reversed, and the cause remanded. 








KITCHEN er at. v. THE BR. BANK AT MOBILE. 


1. A note discounted by the bank, carries interest at the rate of eight per 
cent, per annum after its maturity. 

2, An agreement entered into by the bank, to receive payment by instalments 
of twenty per cent. annually, but without consideration, has no effect upon 
the rate of interest, which by law the note bears after maturity. 


Writ of Error to the Circuit Court of Mobile. Before the 
Hon. J. Bragg. 


Tue defendants in error moved the circuit court for judg- 
ment against the plaintiffs; on a promissory note made by 
them, bearing date the 5th of January, 1843, for the sum of 
$8,900, due at six months. An issue was made up, and sub- 
mitted to a jury, and in the progress of the trial, a bill of ex- 
ceptions was sealed by the presiding judge, which shows that 
the note was discounted by the bank, and about the time, or 
shortly after the note was taken, the plaintiffs in error made 
an agreement with the defendants, by which twenty per cent. 
on the amount of the note should be paid annually, which 
had been done until a short time before the issuance of the 
notice. But the witness that proved this contract, also 
proved that there was no new consideration for the contract. 

The defendants requested the court to charge the jury, 

30 
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that if they believed the note was a discounted note, the 
plaintiffs could not recover more than seven per cent. inter- 
est, up to the period of time when the defendants made de- 
fault in their contract. This charge was refused by the 
court, and this refusal is assigned as error. 


Haut & Srewart, for plaintiffs in error. 
T'aytor, contra. 


DARGAN, J.—The only question is, what interest did the 
debt bear, after the expiration of six months, when the note, 
by its terms, fell due?) The bank, by its charter, is author- 
ized to discount notes expressly made payable and negotiable 
at the bank, at a rate of interest not exceeding six per cent. 
per annum; notes having from six to nine months to run, at 
the rate of seven per cent. per annum; and notes having 
from nine to twelve months to run, at the rate of eight per 
cent. per annum. ‘The rate at which the bank is authorized 
to discount, depends on the time the note has to run before 
maturity. If not as much assix months, then the rate of dis- 
count is six per cent.; if over six months, and less than nine, 
the rate of discount is seven per cent.; and if the note has 
from nine to twelve months to run, then the rate of discount 
iseight per cent. But neither the charter of the bank, nor 
any statute, prescribes the rate of interest the debts due to 
the bank shall bear, after default in payment at maturity ; 
and’in the absence of any statute specifying the interest that 
the debts over due belonging to the bank shall bear, they 
must all be governed by the general interest law of the state, 
and all bear eight percent. per annum. Otherwise, the de- 
faulting debtors of the bank would pay different rates of in- 
terest, which we cannot suppose was intended by the legisla- 
ture, in regulating the rates at which notes before maturity, 


‘should be discounted. In New York, it was held that a note 


discounted bya bank at six per cent., being the rate allowed, 
at which the bank might discount, bore interest after its ma- 
turity, according to the general law regulating interest ; and 
the interest that the bank was authorized to demand after 
the contract was broken, was not influenced by the rate at 
which the bank was authorized to discount notes. 9 Wend. 
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Rep. 471; and the case of the Br. Bank at Montgomery v. 
Harrison, 1 Ala. Rep. 9, so far from conflicting with the 
principle decided in the case referred to in Wendell, recog- 
nizes it as the correct rule. 

The note made by the plaintiffs in error, after maturity, 
bears eight per cent. interest. But it is urged that the agree- 
ment proved, that the debt should be paid by the plaintiffs 
by instalments of twenty per cent., varies the rate of interest, 
and that the note would only bear seven per cent. interest 
until default made, in the agreement to pay the instalments 
of twenty per cent. perannum. If the agreement was bind- 
ing on the bank, as it did not attempt to regulate the interest 
the note should bear after maturity, it could have no influ- 
ence on the interest; for acontract to extend a debt due, and 
to receive payment by instalments, cannot be considered as 
the discount of a note, or reduce the rate of interest thata 
debt over due bears, to the rate at which the bank is author- 
ized to discount notes. There is no error in the judgment, 
and it is consequently affirmed. 














ROBERTS v. CONNELLY. 


1, An action on the case, for the seduction of a daughter, cannot be main- 
tained upon the relation of parent, and child, but only on the relation of 
master and servant. 

2. This relation is sufficiently established, if it appear, that the parent, at the 
time of the seduction, had the right to control the services of the daugh- 
ter. 

3. A daughter, at the age of eight or nine years, left the residence of her 
mother, at the suggestion of friends, because the mother was a common 
prostitute, and went to reside in the family of the defendant, where she 
continued until she was seventeen, or eighteen years of age, when she 
was seduced by him, left the State with him, and went to Louisiana, where 
she was delivered of a child. From the time she left her mother’s house, 
there was no intercourse between the mother and daughter, and the mo- 
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ther continued, and now is a prostitute. Held, that the mother could not 
maintain the action. 








Error to the Circuit Court of Lowndes. Before the Hon: 
E. Pickens. 


Tuts was an action brought by the defendant in error, 
against the plaintiff in error, for the seduction of the daugh- 
ter of the defendant. 

On the trial, a bill of exceptions was sealed by thé presid- 
ing judge, which presents the following facts: The defend- 
ant in the court below, offered evidence tending to show, 
that the plaintiff was a woman of profligate principles, and 
dissolute habits, and was a common prostitute, and had been 
from the year 1835, or 1836, up to the time of trial, and has 
kept a house in Montgomery for many years, for the purpose 
of prostitution. There was also proof tending to show, that 
her daughter, Clara Rosa, whom it was alledged the defend- 
ant seduced, by the interference of some respectable friends 
in Montgomery, with the design that she might escape the 
pernicious influence of the example of her mother, about the 
year 1838, when about eight or nine years old, left the resi- 
dence of her mother, and ever afterwards resided in the fami- 
ly of the defendant ; and that there had been no intercourse 
whatever, between the mother and the daughter, since that 
time. That the daughter left Alabama in 1847, in company 
with the defendant, and went to Louisiana, where she has 
since resided, and that she is still a minor, and in Louisiana 
has been delivered of a bastard child. 

There was also proof tending to show, that the daughter 
left her mother with the approbation of the latter, and that 
the daughter never manifested any intention of returning to 
the residence of the plaintiff. 

It was also shown, that the father of the daughter left the 
city of Montgomery many years ago, in bad health, and it 
was reported that he was dead, and it was believed that he 
died several years before the bringing of this suit. 

Upon this evidence, the court charged the jury, that the 
plaintiff could maintain the action, if the daughter was a mi- 
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nor, and that it was not necessary to prove, that the daughter 
rendered the mother actual services. 

The court also charged the jury, that although he had 
permitted the lewd character of the plaintiff to be given in 
evidence, in mitigation of her damages, it was for them to 
determine what weight this evidence should have, in miti- 
gation of the damages, if they should find for the plaintiff ; 
and that it was for them to say, whether the damages should 
be the same under the circumstances of this case, as if the 
daughter had resided with the mother ; that all these matters 
were for their consideration, and the court would not under- 
take to say what influence they ought to have, in the assess- 
ment of damages. 

The court also informed the jury, that they were not con- 
fined in the assessment of the damages, to the actual damages 
sustained by the plaintiff, but might take into considera- 
tion, the influence their verdict might have on the public 
morals in preventing similar offences. 'T’o these charges the 
defendant excepted. 

The defendant requested the court to charge the jury :— 

1. That they should only give such damages as the plain- 
tiff had actually sustained. 

2. That the plaintiff could not maintain this action with- 
out proof of actual service by the daughter. 

3. That if the jury believe, that the plaintiff is of lewd 
character, she was unfit to be the guardian of her daughter, 
and that she could not recover, unless she had actually suf- 
fered a Joss of services, or incurred expenses, in consequence 
of the seduction. 

The court refused to give these instructions, and the plain- 
tiff excepted. This is now assigned as error. 
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Gitcurist, for plaintiff in error, relied upon the following 
authorities: 2 Greenl. Ev. 474; 3 Stephens’s N. P. 2353, 
and cases there cited ; Postlethwaite v. Parks, 3 Burrows’s R. 
1878; Dean v. Peel, 5 East, 45; Phipps v. Garland, 3 Dev. 
& Bat. 44; McDaniel v. Edwards, 7 Iredell, 408 ; Logan v. 
Murray, 6 Serg. & R. 175; 3 Blackstone’s Com. 142, note 
29 ; 2 Greenl. Ev. 476, and cases cited. Greenl. on Evid. 
A75 § 529, and cases there cited. 
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In addition to all the authorities relied upon to sustain the 
first assignment of error, the following are also referred to: 
2 Keut’s Com. 190, 203 ; Ib. 163-4, 206, 220; 1 Black. Com. 
453. A mother, as such, is entitled to no power, but only 
to reverence and respect. 








Yancey, for defendant in error. 

The mother has the second title to the guardianship of her 
minor children, by nature, which becomes paramount upon 
the death of the father. Heirs of Capel v. McMillan, 8 Por. 
205; Jones & Gully v. Tevis, 4 Litt. 27; Dedham v. Natick, 
16 Mass. 139; Nightingale v. Wittington, 15 Mass. 274: 
Volentine v. Bladen, Harper, 9; 2 Kent’s Com. 205, 220. 

In an action for seduction, per quod, if the daughter is a 
minor, proof of service, or of actual loss of service, is not re- 
quired. Hewitt v. Prince, 21 Wend. 79; Hallowell v. A- 
bell, 32 Eng. Com. L.615; Anderson v. Ryan, 3 Gilman, 
583; Clark v. Fitch, 2 Wend. 459; 1 Mood. & M. 323; 
Martin v. Payne, 9 John. 387; Sargent v. Denison, 5 Cow. 
106; 8 Serg. & R. 36. 

Emancipation of a child, a minor, will not be presumed, 
but must be proved. Sumner v. Sebec, 3 Greenl. 226; 8 
Sergt. & R. 40. 

In an action for seduction, the character of the parent can- 
not be put in issue, to show no right of action in the parent ; 
nor to mitigate damages, unless the party offering the evi- 
dence connect it with the character of the daughter, or the 
act complained of. 2 Starkie on Ev. 367-69. 

The authorities upon which the principle in 2 Greenl. on 
Ev. 476, (upon which the plaintiff relies,) is made to rest, 
do not sustain it. See 1 Campbell, 460; 2 Ib. 519; 2 Caine, 
219. 

Corrective damages may be given, in an action of this 
kind, for the sake of example. The providence of courts 
will permit the private remedy to be made the instrument of 
public correction. McBride v. McLaughlin, 5 Watts, 375; 
Sedg. on Dam. 489; Conard v. Pacif. Ins. Co. 6 Peters, 
272; Bedford v. McKowl, 3 Esp. N. P. C. 119. 


DARGAN, J.—The question is settled beyond all doubt, 
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that an action on the case for the seduction of a daughter, 
cannot be sustained, upon the relation of parent and child; 
but canbe maintained by the parent only, on the relation of 
master and servant. See Greenl. Ev. § 574; 9 John. 387; 
5 Cowen, 106; 8S. & R. 36; 3 Dev. & Bat. 44; 2 Watts, 
474. 

But this relation of master and servant is sufficiently es- 
tablished, if it appear that the parent, at the time of the se- 
duction, had the legal right to control, or command the ser- 
vices of the daughter, and it is not necessary to prove actual 
service rendered by the daughter, or that the seduction took 
place whilst the daughter was residing at her fathers. See9 
John. 387; 5 Cow. 106; 98. & R. 36. 

This is arelaxation of the English rule, which requires 
that there should actual service be proved, or that the daugh- 
ter, being a minor, resided with her father; and if it appear, 
that the daughter did not reside with the parents, but lived 
permanently away from them, then this action cannot be 
maintained. See 3 Stark. Ev. 989, title Seduction. We 
approve of the rule as recognized by the American courts, 
that the action can be maintained, on showing that the pa- 
rent has the legal right to command the services of the daugh- 
ter, and that the relation of master and servant is sufficiently 
established by proving this legal right. Indeed, it is admit- 
ted in England, that the service is a mere fiction, or the me- 
dium through which damages are given, to compensate, to 
some extent, the wounded honor and feelings of the parent. 
And if this be so, we think the rule in the American courts 
is placed upon the proper ground; that it is not the actual 
rendition of service, but the legal right of the parent to com- 
mand that service. Hence, if a minor daughter is seduced, 
although she did not reside with her father, yet if he had the 
legal right to command her return to his house, or to com- 
mand her services, he can maintain this suit, upon the rela- 
tion of master and servant; for this legal right in the father 
sufficiently establishes the relation. Hence it is only neces- 
sary to determine, whether the plaintiff, under the cireum- 
stances disclosed by the record, had the legal right to com- 
mand the services of her minor daughter. 

The facts presented by the bill of exceptions show, that 
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the daughter, at the age of eight or nine years, left the resi- 
dence of her mother, at the suggestion of some friends of the 
family, to avoid the influence of the example of the mother, 
who then had become, and still is, acommon prostitute. The 
daughter at that age, with the approbation of the mother, 
went to reside in the family of the defendant, where she 
continued until she was seventeen or eighteen years of age, 
when she was seduced by the defendant, and left the State 
with him, and went to Louisiana, where she was delivered 
of a child, and she still resides there. From the time the 
daughter left the residence of the mother until now, there 
has been no intercourse between her and her mother, nor 
does it appear that it was intended by either the daughter or 
the mother, that the daughter should ever return; and we 
are now to determine, whether the mother, under these cir- 
. cumstances, the father being dead, has the legal right to 
command the services of the daughter, and we are clearly 
of opinion she has not. The daughter left her home at a 
tender age, in consequence of the profligate conduct of the 
mother, with no intention of returning; for many years no 
intercourse between the mother and daughter has taken 
place. The mother yet continues her profligate life. If 
the daughter had not erred, could it be tolerated that the 
mother could command her to return to a common brothel, 
or that the mother should have the right to control her ser- 
vices, select the occupation she should follow, or the place 
she should reside in? Or even now, that she could com- 
mand the return of her daughter, although this return might 
destroy the last hope of reformation ? 

Upon the first view of this case, my impression was, that 
the law could not permit such conduct as the record shows 
the plaintiff in error to have been guilty of, to go altogether 
unpunished. But upon an examination of the case, we find 
that we must hold, that this mother yet retains the right to 
command and control the services of the daughter, before we 
can permit her to maintain this suit. 

Indeed, if the daughter resided permanently apart from her 
mother, and without any intention of returning, and is se- 
duced, the authorities all concur, that the mother cannot 
maintain an action for the seduction, although she herself 
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may be blameless. This is the well established rule in Eng- 
land, and has been recognized by many American decisions. 
See 2 Greenl. Ev. 473; 3 Stark. Ev. 989, tit. seduction; 4 
Binney’s Rep. 487; 2 Kent, 190,203. Inthe case of Lowth 
v. Denniston, 2 Watts’s Rep. 474, a minor daughter, the fa- 
ther being dead, left the residence of her mother, and went 
to reside with the family of the father of the defendant. She 
remained in his family from the time she was eleven years 
old until she was eighteen, and was then seduced by the de- 
fendant; and in consequence of it, returned to her mother, 
who brought suit for her seduction. It was determined that 
the suit could not be maintained. Chief Justice Gibson, who 
delivered the opinion of the court, examined the decision in 
5th Cowen, 106, and denied that it was the law. He ad- 
mitted, that the right to command, or control the services of 
the daughter, was sufficient to establish the relation of mis- 
tress and servant: but denied that the mother had this right, 
by the rules of the common law. For this right to the ser- 
vices of the daughter, must spring from the correlative duty 
of the mother, to support her daughter, although grown up to 
womanhood ; and the common law fixes no such duty on the 
mother. ‘The supreme court of North Carolina came to the 
same conclusion in the case of Phipps v. Garland, 3 Dev. & 
Bat. 44. The court say, that to maintain this action, the re- 
“lation of master and servant must exist either actually or con- 
structively; and if this relation does not exist, the suit cannot 
be maintained. 

After examining the case of Sargent, in 5th Cowen, we 
find it difficult to reconcile it with well established principles 
of law. In that case, the daughter, a minor, was bound as 
an apprentice by deed, and lived separate from her mother. 
She was seduced, and her pregnancy being discovered, the 
articles of apprenticeship were canceled, and she returned to 
her mother, who brought case for her seduction. The court 
held, that the mother could recover the expenses incident to 
the birth of the child, and the sickness of the daughter, but 
admitted, that if the deed of apprenticeship had not been can- 
celed, the suit could not have been maintained. Now, the 
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cancellation of the deed took place two or three months after 
the tortious act was committed, and the defendant was in no 
wise connected with the cancellation of it. How this could 
give the mother aright of action, is difficult to perceive. 
The right of action must accrue when the wrongful act is 
done; if it does not then accrue, it cannot be given by the 
act of another, and with which the wrong doer was not con- 
nected. It is evident that the relation of mistress and ser- 
vant did not exist at the time the daughter was seduced, and 
as this relation must exist, in order to maintain this suit, we 
agree with the supreme court of Pennsylvania, that the case 
in 5th Cowen cannot be maintained, as a just exposition of 
the law. 

We have seen that the relation of mistress and servant 
does not exist, in fact or in law, between the defendant in 
error and her daughter, and did not, at the time of the seduc- 
tion of the daughter; consequently, she cannot maintain the 
suit, unless she establishes that relation. We may regret 
that the law will permit such conduct as the plaintiff in error 
has been guilty of to go unpunished, yet it is our duty to de- 
clare the law, and if it be defective the law making power 
must provide the remedy. 

Let the judgment be reversed, and the cause remanded. » 














DOWNMAN v. THE STATE. 


1. To render one liable to an indictment for retailing spiritous liquors, in 
quantities not less than a quart, and permitting the same to be drunk on 
his premises, the liquor must be drunk in some place, over which he has 
the legal right to exercise authority, or control. 


Error to the Circuit Court of Marengo. Before the Hon. 
S. Chapman. 




















JANUARY TERM, 1848. 243 
Downman v. The State. 








Mannine, for plaintiff in error. 


Attorney GENERAL, contra, cited The State v. Swan, 11 
Ala. Rep. 595. 


DARGAN, J.—This was an indictment against the plain- 
tiff in error, for retailing spiritous liquors in quantities not less 
than a quart, and permitting the same to be drank on the pre- 
mises. On the trial, it appeared that the plaintiff in error 
was a shop-keeper, and that he sold to one Russell a half 
gallon of whisky, who carried it from the store of the plain- 
tiff, to a house about twenty-five steps off, where an election 
was being held; but it was carried in, and drank out of a 
measure, belonging to the plaintiff, and after the whisky was 
drunk, the measure was returned; but it was shown, that 
the plaintiff had no control over the house where the whisky 
was drunk. The court charged, that under this proof, it 
must be considered, that the whisky was drunk on the pre- 
mises of the plaintiff, within the meaning of the act. 

The statute under which this indictment is framed, per- 
mits shop-keepers to retail spiritous liquors in quantities not 
less than a quart, so the same be not drank in the store, or 
on the premises where they reside, and have their stores. 
Clay’s Dig. 554, §$ 4. 

The quantity shown to have been sold being a half gallon, 
in order to be a violation of the statute, it must appear that 
it was drunk in the store, or on the premises. But Russell, 
who bought it, carried it to a house over which the plaintiff 
in error had no authority or control, and it was there drank. 
The term premises, as used in the statute, must mean some 
place over which the shop-keeper has the legal right to exer- 
cise authority and control; and as it was drank at a house 
over which he had none, the court erred in charging the jury 
that it must be considered as drank on the premises. 

Let the judgment be reversed, and the cause remanded. 





